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In brief 

The IRS recently made two important revisions to the filing instructions for Form 5471 (Information 

Return of U.S. Persons With Respect to Certain Foreign Corporations) for 2012.  First, the constructive 

ownership exception, which previously was available only to Category 3 and Category 4 filers, has been 

extended to Category 5 filers.  Allowing Category 5 filers to claim the constructive ownership exception 

should reduce the filing burden for a large number of prior Category 5 filers, especially those filers whose 

constructive ownership is based on family attribution or related US group ownership.  Second, the 

instructions now provide that taxpayers who claim the constructive ownership exception are no longer 

required to attach the statement described in the instructions for Item D (Person(s) on Whose Behalf 

This Information Return Is Filed) to their tax returns.  The extension of the constructive ownership 

exception to Category 5 filers applies to tax years beginning after December 31, 2011. 

 

In detail 

Category 5 filer constructive 

ownership exception 

A Category 5 filer includes a US 
shareholder who owns stock in a 
foreign corporation that is a 
controlled foreign corporation 
(CFC) for an uninterrupted 
period of 30 days or more 
during any tax year of the 
foreign corporation, and who 
owned that stock on the last day 
of that year.  A CFC is a foreign 
corporation that has US 
shareholders that own (directly, 
indirectly, or constructively, 
within the meaning of sections 
958(a) and (b)) on any day of 
the tax year of the foreign 
corporation, more than 50% of 
(1) the total combined voting 
power of all classes of its voting 

stock or (2) the total value of the 
stock of the corporation. 

The constructive ownership 
exception applies if all of the 
following conditions are met: 

1. The US person does not own 
a direct interest in the 
foreign corporation; 

2. The US person is required to 
furnish the information 
requested on Form 5471 
solely because of constructive 
ownership (determined 
under Treas. Reg. sec. 
1.6038-2(c) and Treas. Reg. 
sec. 1.6046-1(i)) from 
another US person; and 

3. The US person through 
which the indirect 
shareholder constructively 
owns an interest in the 

foreign corporation files 
Form 5471 to report all of the 
required information. 

Observations 

Constructive ownership for 
Category 5 filers is determined 
under Section 958(b) and Treas. 
Reg. sec. 1.958-2.  Thus, the 
second condition of the 
constructive ownership 
exception, which applies the 
regulations under Sections 6038 
and 6046 to define constructive 
ownership, should have been 
modified to include Section 
958(b) and Treas. Reg. sec. 
1.958-2 to cover Category 5 
filers. The IRS has indicated 
informally that the failure to 
reference Section 958(b) and 
Treas. Reg. sec. 1.958-2 in the 
recently revised instructions 
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was an oversight and will be corrected 
the next time the instructions are 
revised. 

Because the third condition of the 
constructive ownership exception 
depends on the filing of a Form 5471 
by the CFC's direct owner, the 
extension of the constructive 
ownership exception in reality may 
provide little comfort to widely held 
US partnerships that have no way of 
knowing whether a partner is a US 
shareholder of a CFC, or if the 
partner, a direct owner of a CFC, has 
filed a Form 5471 with respect to the 
ownership of that foreign corporation.  
For example, assume a US person (US 
Partner) holds a 0.01% interest in a 
US partnership (US Partnership) and 
also owns 20% of the stock of a 
foreign corporation that is a CFC.  
Under the constructive ownership 
rules, US Partnership is not 
considered to own a proportionate 
share of CFC (0.0020%) based on US 
Partner's 0.01% interest in the 
partnership; instead, US Partnership 
is considered to own 20% of the stock 
of CFC (that is, all of the CFC stock 
that US Partner owns).  In such a case, 
it is unlikely that US Partnership will 
know that US Partner owns stock in a 
foreign corporation that is a CFC or 
whether US Partner has filed a Form

5471 relieving US Partnership of its 
filing obligations.  In this regard, 
constructive owners like US 
Partnership remain exposed to non-
filing penalties under Sections 6038 
and 6046 despite the recent revisions 
to the constructive ownership 
exception in the Form 5471 
instructions.  

The extension of the constructive 
ownership exception to Category 5 
filers also applies to the filing of 
Forms 8858 (Information Return of 
U.S. Persons With Respect to Foreign 
Disregarded Entities) with respect to 
foreign disregarded entities owned by 
CFCs. 

Explanatory statement no longer 

required if claiming constructive 

ownership exception  

The sentence in the recently revised 
instructions which provides that 
persons claiming the constructive 
ownership exception are not required 
to attach a statement to their returns 
clarifies an area of confusion.   Even 
though prior versions of the 
instructions expressly required that 
taxpayers claiming the multiple filer 
exception attach a statement (as 
described in Item D of the 
instructions) to their tax return, the 
instructions were silent about whether

taxpayers claiming the constructive 
ownership exception were required to 
attach a statement to their tax return.   
Adding to the confusion, Treas. Reg. 
sec.1.6038-2(j)(3), which applies to 
Category 4 filers, specifically requires 
that a person claiming the 
constructive ownership exception file 
a statement as described in Item D 
with its tax return.  Although Treas. 
Reg. sec. 1.6038-2(j)(3) has not been 
modified to match the revised 
instructions, one can assume that IRS 
will modify this regulation when it has 
an opportunity to do so, and that, 
based on the 1997 amendment to 
Section 6038, taxpayers can rely on 
the new statement in the instructions 
such that an Item D statement need 
not be filed with their tax returns 
when claiming the constructive 
ownership exception. 

The takeaway 

The two revisions discussed above to 
the Form 5471 filing instructions are 
welcome changes for certain US 
persons claiming the constructive 
ownership exception.  However the 
IRS could further simplify the 
application of the constructive 
ownership exception to certain widely 
held US partnerships. 
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