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2011-12 IRS priority plan shows 
few dramatic developments on 
international projects 

On September 2, 2011, the IRS released the 2011-2012 Priority Guidance Plan (the 
"2011-12 business plan"), which contains 317 projects to be completed during the year 
running from July 2011 to June 2012.  The format is similar to the 2010-11 business 
plan, which included the more traditional listing of specific items.  

This year's plan includes 48 international tax projects (excluding transfer pricing), of 
which four had already been addressed by the publication date.   As usual, many of 
these projects are carried over from prior plan years.  The list of projects below is 
organized under the categories provided in the 2011-12 business plan.  

Subpart F/Deferral 

The 2011-12 business plan includes five projects under this category, as compared 
with three in the previous year.  The projects include four sets of regulations under 
Subpart F and regulations on passive foreign investment companies (PFICs).  Most of 
these projects either are held over from last year or finalize current proposed or 
temporary regulations. 

Under section 954, the anticipated guidance includes regulations under section 
954(d)(2) relating to contract manufacturing for purposes of determining foreign 
base company sales income, to finalize temporary regulations issued on December 
23, 2008. 
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Under section 956, the anticipated guidance includes regulations on loans by CFCs to 
related foreign partnerships.  Previous informal statements by government officials 
have suggested that such loans may be considered section 956 loans if the related 
foreign partnership has U.S. partners. 

The 2011-12 business plan also addresses the finalization of regulations proposed 
under section 959 in 2006 on previously-taxed earnings and profits. 

The final guidance anticipated under Subpart F for the current year is a set of 
regulations under section 964 on accounting method elections.  This item was 
included in the 2010-11 business plan under the Foreign Tax Credit category. 

With respect to PFICs, the business plan continues to promise (as it has for years) 
regulations under sections 1297 and 1298. 

Inbound Transactions 

For 2011-12, there are eight items under this category (compared with six for 2010-
11), of which two are carryover projects involving guidance under section 1441 on 
withholding issues.  Those items relate to updating Rev. Proc. 89-47 on central 
withholding agreements, and withholding in connection with certain live events.  
Also carried over from previous years is guidance under section 892. 

Two items in this category that were new in last year's plan derived from the Hiring 
Incentives to Restore Employment Act (HIRE Act) of 2010.  Additional guidance 
under new sections 1471-1474 and 6011(e)(4) (governing withholdable payments to 
various types of entities) was published on August 8, 2011 as Notice 2011-53, but 
regulations on these provisions are promised.  Anticipated guidance under section 
871(m), governing the treatment of dividend equivalent payments, are yet to be 
issued. 

Only two items in this category are new in 2011-12, both involving finalization of 
proposed regulations.  One set of proposed regulations issued in January 2011 would 
govern the reporting of bank deposit interest paid to non-resident aliens under 
section 6049.  The other set (from 2008) would govern conduit financing 
arrangements under section 7701(l), which may include guidance, potentially in 
proposed format, related to hybrid instruments.   

Outbound Transactions 

This category has five items for 2011-12, compared to only three items for 2010-11.  
Last year's projects all involved guidance under section 367 carried over from prior 
years.   

This year's business plan still includes two of those three projects, including 
regulations under section 367(d) regarding transfers of intangibles to foreign 
corporations.  As noted last year, this item may be of particular interest in light of 
proposed legislation to narrow taxpayers’ ability to make such transfers without 
being fully taxed on the value of all the intangibles involved.  The other holdover item 
anticipates finalization of proposed regulations (issued in 2008) under section 
367(a)(5) regarding outbound asset reorganizations.  The business plan also lists, 
more broadly, the possibility of other guidance under section 367(a). 
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In addition, the business plan includes a project involving guidance under sections 
367 and 1248, to finalize temporary and proposed regulations published in 2009. 

Of the two new items under this category, one involves regulations under section 
7874, including finalization of temporary and proposed regulations (issued in 2009) 
on the definition of a "surrogate foreign corporation."  The other item, which is 
carried over from the 2010-11 plan but has been reclassified into this category, 
anticipates guidance under section 6038B, including guidance regarding information 
reporting of transfers by partnerships to foreign corporations. 

Foreign Tax Credits 

This category has three fewer items for 2011-12 than the 2010-11 plan, which listed 12 
projects.  Two of the items have already been issued:  (1) final regulations under 
section 901 on voluntary payments and (2) Rev. Rul. 2011-19 on the creditability of 
U.K. non-domiciliary tax charges. 

Three items relate to the 2010 legislation in H.R. 1586, and are carried over from last 
year's business plan.  They involve guidance under:   

1. Section 901(m) on covered asset acquisitions. 

2. Section 960(c) on the amount of foreign taxes deemed paid with respect to 
section 956 inclusions (the “anti-hopscotch” rule). 

3. Section 904(d)(6) on the separate application of foreign tax credit limitation 
to items re-sourced under treaties. 

Two projects held over from the previous year involve finalization of temporary and 
proposed regulations:   

1. Regulations under section 904(f) and (g) on foreign and overall domestic 
losses.  The temporary regulations published in December 2007 have already 
expired. 

2. Regulations under section 905(c) on foreign tax redeterminations.  The 
temporary regulations published in November 2007 have already expired.  

The 2011-12 business plan also includes two new items of broad interest:  (1) 
Guidance under section 901 on the technical taxpayer rules and (2) Regulations and 
other guidance under section 909 on foreign tax credit splitting events. 

Sourcing and Expense Allocation 

This category in the 2010-11 plan includes four sets of regulations, three of them 
carried over from prior years.   

One of the three old projects relates to section 861 interest expense apportionment.  
The second is a finalization project, involving regulations proposed in 2007 under 
section 861 on the source of event-basis compensation.  The third of these older items 
calls for finalizing regulations under section 863(a) on the source of income from a 
qualified fails charge; the temporary regulations were issued in December 2010. 
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The only new item under this category is cast in very general terms:  regulations 
under sections 861, 862, and 863(a) on the source of income. 

Treaties 

This category on the annual priority plans usually contains generic items, but the 
2011-12 business plan includes a little more specificity.   

The first item, already released, is an update of the list of comprehensive income tax 
treaties, issued as Notice 2011-64.  The third, held over from the previous year, 
involves guidance updating Rev. Proc. 2006-54 on the Competent Authority 
Program.   

Of the other two items, one is the usual “Miscellaneous announcements, e.g., of 
Mutual Agreement Procedures (MAPs) and Reciprocal Exemption Agreements.” The 
other is broadly stated as guidance under section 894 on issues under income tax 
treaties, including beneficial ownership.  Last year's plan included the same broad 
item, but without the specific reference to section 894.  

Other 

The 2011-12 business plan has the same number of items listed (ten) as in 2010-11.  
Items held over from prior years include:  

1. The ongoing annual housing cost adjustment under section 911.  
 

2. Finalizing the 2006 proposed regulations on section 987 currency gain or 
loss. 

 
3. Guidance on section 988 foreign currency transactions (including 

hedging transactions). 
 
4.  Regulations under section 6048 (and section 6677) on foreign trust 

reporting. 
 
5. Guidance under section 3402 for employers on the Military Spouses 

Residency Relief Act in relation to the U.S. territories. 
 
6. Regulations under section 6039E on passport application information. 
 
7. Regulations and other guidance under various provisions of the HIRE 

Act of 2010, including regulations on foreign financial asset reporting 
under §6038D. 

 
The three new items under this category include two that do not seem to be purely 
international in scope:  (1) finalization of the 2009 temporary regulations under 
section 304 that prevent the use of related corporations to avoid the application of 
section 304 and (2) a revenue ruling under section 274 regarding the definition of 
“North American area.” 

Finally, the 2011-12 business plan anticipates regulations under section 937(a) 
concerning the “presence test” for bona fide residency in U.S. territories. 
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Conclusion 

As usual, many of the international tax items on the 2011-2012 Priority Guidance 
Plan are projects that were not addressed in previous years.  Some of the items in this 
year's plan address the 2010 legislation that enacted limitations of foreign tax credit 
treatment related to section 956 loans, certain cross-border asset acquisitions, and 
foreign tax credit splitting events.  Those items, as well as the finalization of 
regulations related to the manufacturing branch rule, foreign tax redeterminations, 
and overall foreign and domestic losses, are being eagerly awaited by the large 
number of affected taxpayers. 

Near-term expiring international tax temporary 
regulations 
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For more information, please do not hesitate to contact: 

 

Mike DiFronzo (202) 312-7613  michael.a.difronzo@us.pwc.com  

Phyllis Marcus (202) 312-7565  phyllis.e.marcus@us.pwc.com  

Ethan Atticks  (202) 414-4460  ethan.a.atticks@us.pwc.com  

 

 
Before joining PwC, Mr. DiFronzo worked, from 2006-2010, for the Office of Chief 
Counsel, IRS as the Deputy Associate Chief Counsel (International - Technical). 
 
From 1986 until recently joining PwC, Ms. Marcus was a Branch Chief in the Office of 
the Associate Chief Counsel (International). 
 
Mr. Atticks also recently joined PwC, and previously served as an attorney and as a 
senior technical reviewer in the IRS office of Associate Chief Counsel (International). 
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