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Significant Colombian tax reform 
reduces tax rates on income and capital 
gains, and introduces new equality tax, 
branch profits tax, GAAR, and more! 

January 22, 2013 

In brief 

Colombia recently introduced significant changes to its tax regime. These changes, published in the 

Colombian Official Gazette as Law 1607 on December 26, 2012, are effective January 1, 2013. This tax 

reform likely will affect most multinational corporations (MNCs) operating in Colombia.   

This newsalert summarizes those aspects of the tax reform that may interest international investors. 

 

In detail 

Corporate income tax rate 

reduction and 'CREE' tax 

introduction 

Law 1607 reduces the corporate 
income tax rate applicable to 
Colombian-resident entities and 
branches or permanent 
establishments of non-
Colombian companies to 25% 
(from 33%). The rate for non-
Colombian residents remains at 
33%. 

However, the rate reduction 
applicable to Colombian-
resident entities and branches 
or permanent establishments of 
non-Colombian companies is 
effectively offset by a new so-
called 'equality tax' (CREE is the 
Spanish acronym) computed on 

a calendar-year basis. The tax 
rate is 9% from 2013 through 
2015, and 8% thereafter. 

According to Law 1607, the 
CREE’s taxable basis equals 
annual gross revenue, 
excluding, among other items, 
certain tax-exempt income and 
capital gains. That amount is 
then reduced by, among other 
items, ordinary and necessary 
expenses, interest and 
depreciation. When calculating 
the CREE’s tax basis, some 
items are not deductible. These 
include the super-deduction 
(which is still available for 
certain grandfathered 
taxpayers) and current or 
accumulated net operating 
losses (NOLs). The CREE’s 
taxable income amount may not 

be less than three percent of the 
taxpayer's net equity as of 
December 31 of the preceding 
taxable year. 

Since taxpayers may not offset 
the CREE with NOLs, there may 
be a US GAAP and IFRS impact 
on deferred tax assets. 

Capital gains tax rate 

reduction 

Law 1607 reduces the capital 
gains tax rate for both 
Colombian and non-Colombian 
residents from 33% to 10% 
provided the capital assets were 
held for at least two years. Gains 
from the sale or exchange of 
assets held for less than two 
years are subject to ordinary 
rates.  For residents, this means 
a 25% corporate income tax rate
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plus the 9% CREE tax rate (8% after 
2015).  For non-residents this means a 
33% income tax rate. 

After-tax distributions of profits 
derived by a Colombian entity from 
income subject to the 10% capital 
gains tax should generally not be 
subject to further taxation.  

New formula for dividend 

calculation and introduction of a 

branch profits tax 

While the tax imposed on dividend 
distributions to non-residents has not 
changed under the tax reform (i.e., no 
dividend withholding tax should be 
imposed provided that the dividends 
are paid out of previously taxed 
earnings), Law 1607 introduced 
certain amendments that impact the 
effective taxation of dividend 
distributions to non-residents.  

One amendment provides a new 
formula to calculate the dividend 
amount. The formula determines the 
portion of a dividend attributable to 
previously taxed earnings and 
therefore not subject to further 
taxation upon distribution.  

Another amendment introduces a 
branch profits tax by changing the 
definition of dividends. Dividends 
now include profit remittances by a 
branch or permanent establishment. 
Prior to Law 1607, branch remittances 
were not included in the definition of 
dividends, thereby allowing for tax-
free remittances of branch profits, 
even if paid out of non-previously 
taxed earnings.  

New thin capitalization rules 

The tax reform introduces thin 
capitalization rules, while 
simultaneously respecting cross-
border related-party debt. Colombian-
resident companies must comply with 
a 3:1 debt-to-equity ratio in order to 
deduct interest accrued on any type of 
loan, whether foreign or domestic, 

and with related or unrelated parties. 
Any amount of interest attributable to 
debt principal in excess of this ratio is 
non-deductible for Colombian income 
tax purposes.  

These rules will not apply to loans to 
finance public infrastructure projects 
by special entities or loans received by 
other regulated companies (such as 
banks). 

Tax-deferred capital 

contributions to Colombian 

entities  

Deferred gain recognition is available 
for contributions (e.g., in-kind) to the 
share capital of Colombian resident 
for both the contributor and 
contributee, provided that the 
following requirements are met: 

 the contribution is in consideration 

for newly-issued stock by the 

contributee  

 the contributee entity takes 

transferred basis on the assets 

received 

 the basis of the newly issued shares 

received by the contributor equals 

the aggregate basis of the 

contributed assets, etc. 

Furthermore, in the contribution 

agreement, both contributor and 

contributee must expressly state 

which provision of the income tax 

law applies.  

Note that this non-recognition 
treatment does not apply to similar 
contributions by a Colombian resident 
to a non-Colombian entity.  Instead, 
such outbound contributions would be 
taxable to the extent of any recognized 
gain and subject to the Colombian 
transfer pricing rules. 

Additionally note that Law 1607 does 
not specify whether a non-resident 
contributor is subject to the above-
described requirements.  Thus in 

principle, a non-resident contributor 
may claim non-recognition treatment 
when making an in-kind contribution 
to a Colombian entity provided the 
requirements set forth above are 
satisfied.  

Foreign portfolio investors  

Law 1607 significantly amended the 
tax regime that applies to foreign (i.e., 
non-Colombian) portfolio investors 
(e.g., investments in Colombian-listed 
stocks). These changes are as follows: 

 Law 1607 provides that foreign 

portfolio investors are now 

considered taxpayers with regard 

to profits derived from their 

investments. Notwithstanding this 

characterization as taxpayers, their 

income tax liability shall be paid 

and reported on a monthly basis to 

the Colombian tax authority by 

their local investment/asset 

managers. In this regard, Law 1607 

states that portfolio investors are 

now liable as taxpayers, but are not 

subject to filing obligations.  

 In terms of their tax liability, 

generally a 14% withholding 

income tax should apply on profits 

derived by a foreign portfolio 

investor who is not a resident in a 

jurisdiction identified as tax haven 

by the Colombian government 

under the authority granted by Law 

1607; otherwise the Law imposes a 

25% tax rate on such income. In 

order to calculate the 14% or 25% 

rate, foreign portfolio investors are 

allowed to deduct administrative 

expenses.  

There is an exception when the 
foreign portfolio investor's profits 
are derived from dividend 
distributions made by a Colombian 
entity. Here, if dividends are paid 
out of non-taxed earnings, the 
distributing entity should apply a 



Latin American Tax Newsalert 

 
 

3 pwc 

25% withholding tax at source, 
regardless of the portfolio 
investor’s residence (i.e., the 14% 
rate is not available). 

 Netting of gains and losses 

incurred in the same year is now 

allowed. Foreign portfolio 

investors may carry over losses 

sustained in any given month in 

order to offset gains realized in 

subsequent months within the 

same calendar year. A special rule 

applies to losses accumulated as of 

December 31, 2012: they may be 

carried forward to offset 2013 

profits only. Any unused losses will 

expire.  

Permanent establishments 

The tax reform defines "permanent 
establishment" (PE) for Colombian 
tax purposes. There previously was no 
such definition in Colombian 
domestic tax law.  This definition is 
OECD-based and refers to a fixed 
place of business located in Colombia 
through which a non-resident 
enterprise or individual wholly or 
partially conducts its business, 
including a branch; an office or agent; 
a factory; a workshop; and a mine, an 
oil or gas well, a quarry, or any other 
place of extraction of natural 
resources. 

A PE may also be created where a 
person, other than an agent of 
independent status, acts on behalf of a 
non-resident enterprise and this 
person has or regularly exercises the 
authority within Colombia to conclude 
contracts that are binding for the non-
resident enterprise. In general, 
auxiliary or preparatory activities do 
not create a PE.

Note that Law 1607 diverges from the 
OECD-based PE definition by not 
including a reference to building sites 
or construction or installation 
projects.  

Law 1607 provides that Colombian 
income taxation should be imposed on 
income attributable to the PE based 
on different criteria such as the 
functions, assets, risks and staff 
involved to generate the income. For 
such purposes, Law 1607 requires PEs 
to keep separate accounting records in 
order to clearly identify the 
attributable revenues, costs and 
expenses. PEs should also support 
such accounting records with a study 
relating to the functions, assets, risks 
and staff involved in earning the 
income.  

Introduction of general anti-

abuse provisions 

Law 1607 also introduced anti-abuse 
provisions which allow the Colombian 
tax authorities to disregard or re-
characterize certain transactions 
according to the general principle of 
substance-over-form when there is 
conduct indicative of abuse. Note that 
the anti-abuse provisions even allow 
the Colombian tax authorities to 
'pierce-the-veil' of the corporations 
engaged in abusive conduct. The 
provisions apply to conduct or 
transactions occurring on or after 
January 1, 2013. 

The takeaway 

Colombia’s 2013 tax reform provisions 
are far-reaching and are expected to 
impact the entire Colombian tax 
system.  In addition to its already far-
reaching provisions, the reform 
package includes several other

 important items, including, but not 
limited to, changes to the transfer 
pricing rules, rules addressing 
goodwill, amendments to the VAT 
rules, and new and complex M&A tax 
rules, some of which will be addressed 
in future newsalerts. 

One other item of note is that it is 
unclear as to whether the CREE may 
be viewed as creditable for US federal 
income tax purposes. Taxpayers 
should further analyze this new tax to 
assess its creditability for US tax 
purposes. 
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