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US multinationals with German 
tax consolidated groups 

In brief 
A German tax bill dated September 19 addresses company taxation and the tax 

treatment of travel expenses and may impact US multinational corporations (MNCs) 

with German tax consolidated groups (Organschaft).  

This newsalert summarizes aspects of the new legislation particularly relevant to US 

MNCs. The legislation is expected to be enacted before the end of 2012. 

EU/EEA companies as controlled entities 
To qualify as a controlled corporation for purposes of the German Organschaft laws, 

a corporation must have its seat and place of management in Germany. However, the 

European Commission (EC) has alleged that this rule infringes on European Union 

(EU) Law. In response to the EC's pending infringement procedure, the new bill 

includes an amendment under which a controlled corporation could have its seat in 

another EU or European Economic Area (EEA) country. The bill maintains the 

German place of management requirement.  

This amendment would be effective for all open tax years.
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Revised DCL rules 

The new tax bill proposes revisions to the German dual consolidated loss (DCL) rules.  

Based on the official reasoning, the revisions were proposed in light of the amended 

residency requirement that applies to controlled entities (see above). The legislature 

is concerned that controlled entities might utilize double losses, especially when a 

foreign group utilizes a loss a second time.  Accordingly, the proposed DCL 

amendments should cover dual resident companies that form part of both a German 

consolidated group and a foreign consolidated group.  

However, the wording of the proposed DCL amendment goes beyond this objective. 

Based on this wording, 'negative income' of a controlling or controlled entity within a 

German Organschaft would be disregarded for German corporate tax purposes to the 

extent the 'negative income' is taken into account for tax purposes in a foreign 

country at the level of the controlling entity, the controlled entity, or any other 

entity/person.  In addition, carry forwards would not be allowed. 

The proposed provision refers to neither dual-resident companies nor loss utilization 

within a foreign group. Based on the tax bill's current wording, common German 

inbound structures with German Organschaft sub-groups could be negatively 

affected. 

We will monitor the legislative process for any additional revisions to these proposals 

that adjust the wording to comply with German Constitutional Law and EC Treaty 

requirements. 

This amendment would be effective for all open tax years.   

Shares in controlled entities attributable to a 
controlling entity's permanent establishment 

The tax bill proposes to amend the prerequisites for a German Organschaft by 

introducing a new condition for tax grouping. The revision reflects the German 

legislature's reaction to a recent German Federal Tax Court decision.  Some observers 

believe this decision could allow German Organschafts to be used in cross-border 

situations to create nontaxable income. 

Based on the proposed wording, the shares in a controlled entity would have to be 

attributable to a German permanent establishment (PE) of the controlling entity 

uninterrupted throughout the Organschaft's existence. The draft stipulates that this 

attribution is allowed only if the taxable income allocated to such PE under German 

tax law could be taxed in Germany under an applicable double tax treaty. 

The proposed amendment should ensure that a controlled entity's income remains 

subject to German taxation at the controlling entity's level. Accordingly, the 

amendment intends to exclude entities from acting as a controlling entity in an 

Organschaft without a PE in Germany.  

The proposed amendment could affect a German Organschaft headed by:  

 A German branch / PE of a foreign company or  
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 A partnership with foreign partners. 

If the shares in a controlled entity cannot be allocated to a German PE under the 

respective double tax treaty throughout the existence of the Organschaft, the 

conditions for an Organschaft might not be met. 

This amendment would be effective for the 2012 tax assessment period.  

Potential 'healing' of improperly executed profit and 
loss pooling agreements 

The German Organschaft has long been considered overly formalistic, especially 

given the substantial negative effect should a company fail to meet the formal 

requirements. Taxpayers and practitioners have frequently discussed the proper 

execution of the required profit and loss transfer agreement with the German tax 

administration. 

Subject to specific conditions, the tax bill suggests a first measure to relax the formal 

obstacles -- a rule under which a profit and loss transfer agreement shall be deemed 

properly executed even if improper financial statements resulted in an erroneous 

profit / loss transfer.   

This amendment would be effective for all open tax years.   

Profit and loss transfer agreement – loss absorption 
wording 

The tax bill proposes an amendment under which the profit and loss transfer 

agreement required for an Organschaft must contain a dynamic reference to the loss 

absorption regulation as codified in the German Stock Company Act. 

Under the proposed amendment:  

 Profit and loss transfer agreements concluded after enactment of the tax bill 

would have to contain the revised wording to be respected for tax purposes. 

 Existing profit and loss transfer agreements would have to be amended before 

the end of the controlled entity's first business year ending in 2014 in order to be 

respected for tax purposes.  

Taxpayers should consider how the proposed amendment might affect existing or 

planned profit and loss transfer agreements.  

Conclusion 

The tax bill could have a substantial impact on US MNCs with German Organschafts. 

Given the uncertainty about the tax bill, taxpayers should consider: 

 How the proposed formal requirement for a dynamic reference in the profit and 

loss pooling agreement might affect pending agreements.  
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 Monitoring the tax bill and the particular impact of the DCL rules and the 

requirement of a German PE to which the shares in the controlled entity are 

attributable. 

PwC will monitor the tax bill in the German legislature and send additional 

newsalerts as warranted. 
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