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Indian Court denies Mauritius 
treaty claim and seeks to tax 
indirect transfer of an Indian 
company 

In a recent decision, the Bombay High Court has upheld the Indian Revenue 
authorities' decision to deny the benefits of the India-Mauritius tax treaty on the sale 
of shares of an Indian company.  The Court has also upheld the jurisdiction of the 
Indian Revenue authorities to proceed against the taxpayer in the case of an indirect 
transfer of an underlying Indian company.   

The key aspects of this decision are discussed in this Newsalert. 

Facts of the Case 
 

 Idea Cellular Limited ("Idea"), an Indian telecommunications company, was 

set up as a Joint Venture between Aditya Birla Nuvo Ltd ("ABNL") and AT&T 

Wireless Services Inc., USA [which was later renamed New Cingular Wireless 

Services, Inc ("NCWS")]. Subsequently, TATA Industries Ltd ("TIL"), an 

Indian company, was inducted as the third Joint Venture partner.
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 In terms of the Joint Venture Agreement ("JVA") between the parties, Idea 

was to be held by the founders to the JVA in their own names (i.e., NCWS 

and ABNL) or through any party fulfilling the role of a "permitted 

transferee".  The "permitted transferee" was to be bound by the terms of the 

JVA. 

 The JVA permitted the founders to own their interest in Idea (i.e., 51% by 

ABNL and 49% by NCWS) through their affiliates, although it explicitly 

provided for the rights and obligations to always remain with the founders. 

 Consequently, although 49% of the shares in Idea were allotted to a 

Mauritius entity ("AT&T Mauritius"), NCWS remained the underlying 

beneficial owner in the terms of the JVA. 

 In 2005, NCWS decided to exit the joint venture and offers were made to 

ABNL and TIL as set out below: 

 Transaction 1 - ABNL purchased shares of Idea from AT&T 

Mauritius (i.e., a direct transfer of Indian shares).  ABNL had 

obtained a certification1 from the Indian tax authorities for payment 

of the consideration to AT&T Mauritius without withholding tax.  

The basis for the certification was that AT&T Mauritius was a 

Mauritius entity holding a valid Tax Residency Certificate and hence 

eligible to claim the capital gains exemption under the India-

Mauritius tax treaty.  

 Transaction 2 - TIL acquired the shares of AT&T Mauritius from 

NCWS (i.e., an "indirect transfer" of shares in Idea). 

The transactions are depicted below. 

 

 

 

 

 

 

 

 

 

                                                             

1 A certification obtained under section 195 of the Income-tax Act, 1961 is not treated 
as a final assessment by the tax authorities but merely a preliminary view as to the 
taxability of a transaction.  As such, the tax authorities are empowered to 
subsequently take a contrary view.   
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 The Indian Revenue authorities initiated proceedings against: 

 ABNL as a representative assessee on the ground that the beneficial 

owner of the Idea shares was NCWS and not AT&T Mauritius; 

 TIL as an "assessee-in-default" for failing to withhold taxes on 

payment of the consideration to NCWS; and 

 NCWS for failure to pay capital gains tax on the sale. 

 Consequently, the parties filed separate appeals before the Bombay High 

Court. 

Ruling 
 

The Bombay High Court, after reviewing the specific facts, opined that: 

 AT&T Mauritius held shares in Idea only in its capacity as a "permitted 

transferee" under the terms of the JVA and was not the actual / beneficial 

owner of shares in Idea. 

 As NCWS held the rights and obligations to the shares in Idea under the JVA, 

AT&T Mauritius could not have been regarded as holding such shares in its 

own right.  Hence, the Indian Revenue authorities could not be accused of 

lifting the corporate veil; they were, in fact, taxing NCWS which had 

subscribed to the shares in Idea under the terms of the JVA. 

 As the shares were in effect held by NCWS, the seller (i.e., NCWS) was not 

eligible for protection under the India-Mauritius tax treaty.  The fact that 

AT&T Mauritius held a valid Tax Residency Certificate in Mauritius did not 

alter the character of the transaction as the real owner was a U.S. entity. 

 The facts of the present case can be distinguished from the decision of the 

Supreme Court in the case of Azadi Bachao Andolan as the investment was 

made, in substance, by a U.S. entity and not a Mauritius entity.    

 Having regard to the facts and transaction pattern (and specific clauses of the 

JVA), capital gains arising from the sale of shares in Idea are prima facie 

taxable in India as the shares were in effect transferred by a U.S. entity (i.e., 

NCWS) and not a Mauritius company (i.e., AT&T Mauritius).   

 With regard to the sale of shares in AT&T Mauritius to TIL (i.e., the indirect 

transfer), such sale only took place after the acquisition of shares in Idea by 

ABNL.  Consequently, as on the date of transfer, 50% of the shares in Idea 

were held by AT&T Mauritius, which did not own any other assets.   

 The Revenue authorities' contention that the transaction between TIL and 

NCWS was a "colourable" transaction had merit.   

 Therefore, the Indian Revenue Authorities had a valid case to continue with 

proceedings for assessment and recovery of applicable taxes from ABNL and 

TIL. 
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Conclusion 
 

The Bombay High Court's ruling, although distinguished from the landmark Azadi 

Bachao Andolan decision (which supported the claim of treaty benefits upon 

production of a Tax Residency Certificate), once again illustrates the growing concern 

surrounding reliance on the India-Mauritius treaty.   

Increasingly, the Indian Revenue authorities have been seeking to tax share transfers 

where the primary deal value is derived from an underlying Indian investment.  In 

addition, they have been challenging substance in holding platforms.   

While the proposals in India's Direct Tax Code (likely to be made effective from 

April 1, 2012) contain General Anti-Avoidance Rules and the Vodafone case is yet to 

be resolved, in the interim, taxpayers can expect to face greater scrutiny of 

transactions involving the claim of treaty benefits in India.   
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