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Tennessee Appeals Court – Sales tax 
exemption for cable customers not 
discriminatory against satellite 
television providers, no Commerce 
Clause violation 

March 13, 2015 

UPDATE: On November 2, 2015, the US Supreme Court denied the taxpayer's appeal. 

In brief 
The Tennessee Court of Appeals held that a sales tax exemption provided for cable television customers, 
but not for satellite television customers, does not unconstitutionally discriminate against satellite 
television providers. The court found that “satellite providers and cable providers are not similarly 
situated for purposes of the Commerce Clause.” Satellite and cable providers were not deemed 
substantially similar entities because they are subject to different regulatory treatment.  The court 
concluded that the disparate tax treatment does not result in unconstitutional discrimination. [Directv, 
Inc., et al v. Richard H. Roberts, Commissioner of Revenue, State of Tennessee, Tenn. Ct. App., No. 
M2013-01673-COA-R3-CV (2/27/15)] 

 
In detail 

Interstate commerce 
challenge of sales tax 
exemption 
In 1999, Tennessee began 
treating subscription fees 
charged by cable and satellite 
providers as a taxable privilege 
subject to sales tax.  For cable 
services, however, the state 
exempted charges or fees less 
than $15. For satellite services, 
no exemption was provided. 

Plaintiffs DIRECTV and DISH 
filed suit alleging that the sales 

tax exemption violated the 
Commerce Clause of the US 
Constitution because the 
exemption discriminated 
against interstate commerce by 
disfavoring satellite providers 
compared against cable 
companies. The trial court 
agreed that the exemption 
violated the dormant Commerce 
Clause, finding that: 

• the cable tax exemption taxes 
virtually identical retail 
transactions among 
competitors differently 

• the tax exemption has the 
actual effect of substantially 
favoring the cable industry 
over the satellite industry 

• the cable industry has a 
significantly larger 
Tennessee footprint than 
does the satellite industry. 

Disparate treatment results 
in discrimination only when 
parties are similarly 
situated 
On appeal, the Commissioner of 
Revenue asserted that no  
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Commerce Clause violation exists 
because the differential treatment 
between satellite and cable companies 
resulted from differences in the nature 
of their businesses, not the location of 
their activities. DIRECTV and DISH 
disagreed, asserting that distinctions 
other than location or geography 
(such as industries) may conceal 
discrimination against interstate 
commerce.   

Although the court explored whether 
the cable exemption expressed a 
discriminatory purpose, ultimately the 
court decided not to “delv[e] further 
into precedent or legislative history,” 
but rather addressed the ‘threshold’ 

question of whether satellite providers 
and cable providers are ‘substantially 
similar entities.’ The court found that 
“disparate treatment constitutes 
discrimination only if the objects of 
the disparate treatment are, for the 
relevant purposes, similarly situated.”  

Satellite providers and cable 
providers not ‘substantially 
similar’ 
A state statute may be in violation of 
the dormant Commerce Clause of the 
US Constitution if the statute 
discriminates against interstate 
commerce. The court noted that 
“[d]isparate treatment constitutes 
discrimination only if the objects of 

the disparate treatment are, for the 
relevant purposes, similarly situated." 
Despite being competitors, the court 
stated that cable providers are heavily 
regulated by the federal government 
while satellite providers are 
‘minimally’ regulated.  The court held 
that “the difference in regulatory 
treatment between satellite and cable 
and the resulting benefits inuring to 
cable customers mean that satellite 
providers and cable providers are not 
substantially similar entities for 
purposes of the Commerce Clause.” 
Therefore, the court determined the 
disparate tax treatment of satellite 
providers and cable providers does 
not constitute discrimination. 
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SOLICITATION 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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