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UPDATE: In February 2015, the parties settled their dispute days before the taxpayer's deadline to 
appeal to the US Supreme Court, which renders final the Oklahoma Supreme Court's decision. 

UPDATE: On November 24, 2014 CDR's Petition for Rehearing was denied. 

UPDATE: On May 12, 2014, CDR filed a motion for rehearing before the Oklahoma Supreme Court. 

In brief 
In a 5-4 decision, the Oklahoma Supreme Court held that the Oklahoma capital gains deduction was 
constitutional. The capital gains deduction is generally available for gains resulting from the sale of 
certain property held for at least three years by an Oklahoma headquartered company or held for at least 
five years by a non-Oklahoma headquartered company. The sale of stock, held for more than three years, 
of an Oklahoma headquartered company would also qualify for the deduction.  

The court found that Commerce Clause concerns were not implicated because the deduction did not 
target a specific common market or industry. Additionally, the court generally viewed the deduction as a 
tax incentive to promote Oklahoma businesses. Even if the Commerce Clause applied, without a 
disincentive for out-of-state activities, the court found that no discrimination existed. [CDR Systems 
Corporation v. Oklahoma Tax Commission, Okla. Sup. Ct., No. 109,886 (4/22/14)] 

 
In detail 

CDR Systems Corporation was incorporated in California and had manufacturing facilities in Oklahoma. 
In 2008, CDR entered into a stock purchase agreement with Hubbell Lenoir City, Inc., whereby CDR sold 
all of its assets to Hubbell. Hubbell elected to treat the stock sale as an asset sale for federal purposes. 
CDR had owned the assets it transferred to Hubbell for more than three years before the sale.  

CDR amended its 2008 Oklahoma Small Business Corporation Income Tax Return to claim a capital gains 
deduction for the amount it received from the sale of its assets to Hubbell. The deduction was denied by 
the Oklahoma Tax Commission. CDR protested the denial on the grounds that the Oklahoma capital gains 
deduction unconstitutionally discriminated on its face against out-of-state taxpayers.  

An Oklahoma Appellate Court found that the capital gains deduction was 'facially discriminatory' under 
the dormant Commerce Clause of the US Constitution because it afforded Oklahoma companies different 
treatment than out-of-state companies for similar taxable events (click here for our summary). The state 
appealed to the Oklahoma Supreme Court. 
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Oklahoma’s capital gains 
deduction 
For corporations, Oklahoma generally 
provides a capital gains deduction 
(Deduction) on gains that result from: 

• the sale of Oklahoma real or 
tangible personal property,directly 
or indirectly owned by a 
corporation, that was held for at 
least five years prior to its sale 

• the sale of stock of an Oklahoma 
company, directly or indirectly 
owned by a corporation, that was 
held for at least three years prior 
to its sale 

• the sale of Oklahoma real, tangible, 
or intangible property as part of 
the sale of all (or substantially all) 
of the assets of an Oklahoma 
company, that was held for at least 
three years prior to its sale. 

An 'Oklahoma company' is defined as 
an entity whose primary headquarters 
has been located in Oklahoma for at 
least three years prior to the sale from 
which the capital gains arise. 

Commerce Clause not implicated 
because the Deduction did not 
target a specific common market 
or industry 
The court determined that taxpayers 
face a ‘hurdle’ asserting facial 
discrimination when a difference in 
products exists between the alleged 
favored and disfavored activity (“any 
notion of discrimination assumes a 
comparison of substantially similar 
entities”). Accordingly, Commerce 
Clause protections are only triggered 
when actual or prospective 
competition between the favored and 
disfavored entities in a single market 
exists.  

The court distinguished this 
Deduction from ‘familiar’ targets (e.g., 
tariffs) that protect local businesses 
from multistate competitors or extract 

revenues disproportionately from out-
of-state businesses. A Commerce 
Clause challenge to a provision 
‘designed to invite’ outsiders into the 
state is ‘far less compelling’ than a 
challenge to a provision that excludes 
or penalizes outsiders. 

In this case, the court determined that 
the Deduction did not target a 
particular industry or market - it was 
available to a qualifying entity 
participating in any market or 
industry. The court also determined 
that the taxpayer (1) failed to 
articulate how the Deduction 
discriminated against interstate 
commerce and (2) did not assert that 
similarly situated entities with 
primary headquarters in Oklahoma 
received the Deduction. 

Accordingly, the court held that 
without competition in a single 
market, “there is no negative impact 
on interstate commerce” and “no 
discrimination against interstate 
commerce.” 

Deduction does not facially 
discriminate 
The court determined that even if the 
Commerce Clause applied, the 
Deduction did not facially 
discriminate against interstate 
commerce, did not have a 
discriminatory purpose, and did not 
have a discriminatory effect on 
interstate commerce. The court found 
that the Deduction did not facially 
discriminate because: 

• Taxpayers receive the Deduction 
for investing in Oklahoma’s 
economy. The level of a taxpayer’s 
out-of-state activity (i.e., interstate 
commerce) is irrelevant. Tying tax 
liability directly to the proportion 
of in-state versus out-of-state 
economic activity would have 
supported discrimination. 

• The Deduction is available to both 
in-state and out-of-state businesses 
‘based on the extent of their 
activities in the state of Oklahoma.’ 
Accordingly, the Deduction does 
not penalize out-of-state activities. 

Deduction does not have a 
discriminatory purpose 
The court acknowledged that 
Commerce Clause concerns are driven 
by economic protectionism—that is, 
regulatory measures designed to 
benefit in-state economic interests by 
burdening out-of-state competitors. 
Encouraging investment in 
Oklahoma's economy is not economic 
protectionism because the Deduction 
in no way burdens out-of-state 
competitors; rather, the Deduction is 
a mechanism to entice those out-of-
state companies to locate in-state. As 
such, the Deduction did not have a 
discriminatory purpose. 

Deduction has no discriminatory 
effect on interstate commerce 
The court found that the Deduction 
did not have a discriminatory effect on 
interstate commerce because the 
Deduction did not preclude the 
taxpayer from engaging in out-of-state 
activity. The court addressed 
examples of discrimination involving 
the extension of a financial advantage 
to in-state sales at the expense of out-
of state sales. No similar penalty for 
out-of-state activity was present in 
this case.  

Dissent  
Four justices joined in a dissent 
asserting that the Deduction was 
facially discriminatory, or at least 
discriminatory in effect, against 
interstate commerce and violated the 
dormant Commerce Clause of the 
United States Constitution. Reasons 
for the justices’ dissent included: 

• Competition in a single market is 
not a prerequisite to finding 
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discrimination against interstate 
commerce, as supported by several 
court decisions. 

• Tax schemes that promote in-state 
business by offering an incentive to 
taxpayers that invest in in-state 
companies have been found to 
violate the Commerce Clause.  

• By providing a deduction to 
companies with headquarters in 
Oklahoma, the Deduction 
effectively amounts to “an out-of-
state primary headquarters tax.” 
Earnings from asset sales of non-
Oklahoma companies are taxed at 
a rate higher than those for 
Oklahoma companies.  

• Oklahoma companies receive an 
advantage over non-Oklahoma 
companies by appearing more 
lucrative to investors. 

• The primary headquarters 
requirement places a 
discriminatory burden on 
interstate commerce by inducing 
companies to move their primary 
headquarters to Oklahoma and 

discouraging companies in 
Oklahoma from moving their 
primary headquarters out-of-state. 

The dissent concludes by stating that: 

“the deduction's primary 
headquarters requirement 
forecloses tax-neutral decision 
making and imposes an artificial 
rigidity on economic business 
patterns. It creates an advantage 
for companies operating their 
primary headquarters in 
Oklahoma as well as a 
disadvantage for those who 
operate their primary 
headquarters elsewhere, 
regardless of the extent of the 
company's investment in 
Oklahoma. This requirement is 
facially discriminatory or at least 
discriminatory in effect against 
interstate commerce and is 
unconstitutional under the 
dormant Commerce Clause.” 

The takeaway 
It is our understanding that CDR is 
considering available options, 
including the filing of a motion for 
rehearing before the Oklahoma 

Supreme Court or a petition for 
certiorari with the US Supreme Court. 

Following the issuance of the 
Oklahoma Appellate Court’s 2013 
CDR decision, the Oklahoma Tax 
Commission released instructions on 
how to file an Oklahoma Capital Gain 
Claim for Refund. It remains unclear 
how the Commission will treat such 
refund claims pending the finality of 
any subsequent proceedings or 
appeals in the CDR matter. 

Interested taxpayers should monitor 
the progress of S.B. 1140. This bill 
would reduce the Deduction to 50%, 
but will apply the Deduction to gains 
from the sale of stock or ownership 
interest without consideration of 
where the company is headquartered. 
The bill would be effective for tax 
years beginning on or after January 1, 
2015. The bill would apply Deduction 
changes to corporate and individual 
income taxes. The bill passed the 
Oklahoma Senate unanimously on 
March 11, 2014, and now resides in 
the Oklahoma House for 
consideration. 

 
 

 
 

Let’s talk   

If you have any questions regarding the CDR Systems Corporation decision, please contact: 

State and Local Tax Services 

Paul Estrada 
Principal, Houston 
+1 (713) 356-8023 
paul.estrada@us.pwc.com 
 

Andrew Kim 
Partner, Houston 
+1 (713) 356-5137 
andrew.d.kim@us.pwc.com 
 

John Majowka 
Director, Houston 
+1 (713) 356-5671 
john.majowka@us.pwc.com 
 

Ron Rucker 
Director, Houston 
+1 (713) 356-4389 
ronald.j.rucker@us.pwc.com 
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SOLICITATION 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 

 

3 pwc 

http://www.tax.ok.gov/devdocs/CapGainsRef.html
http://www.oklegislature.gov/BillInfo.aspx?Bill=SB1140
mailto:paul.estrada@us.pwc.com
mailto:andrew.d.kim@us.pwc.com
mailto:john.majowka@us.pwc.com
mailto:ronald.j.rucker@us.pwc.com

	In brief
	In detail
	Oklahoma’s capital gains deduction
	Commerce Clause not implicated because the Deduction did not target a specific common market or industry
	Deduction does not facially discriminate
	Deduction does not have a discriminatory purpose
	Deduction has no discriminatory effect on interstate commerce
	Dissent
	The takeaway
	Let’s talk

