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In brief 
In a letter ruling, the New York City Department of Finance (Department) concluded that a taxpayer is 
considered a broker-dealer for Unincorporated Business Tax (UBT) purposes, although it is not formally 
registered as such with the Securities and Exchange Commission (SEC) or the Commodities Futures 
Trading Commission. Consequently, the taxpayer may utilize the special receipts sourcing method for 
services available to broker-dealers, which is based on the mailing addresses of its customers rather than 
where the services are performed. (Finance Letter Ruling, NYC Dep't of Fin. FLR 12-4934/UBT, Aug. 19, 
2013, released June 12, 2014). 

 
In detail 

Facts 
Taxpayer is a limited 
partnership owned by 
Partnership, a SEC registered 
broker-dealer. Partnership owns 
a 99% interest in Taxpayer. As 
an ‘associated person of a 
broker or dealer’ under the 
Securities Exchange Act of 1934, 
Taxpayer performs securities 
broker-dealer activities under 
the broker-dealer license of 
Partnership and receives asset-
based management fees and 
performance-related incentive 
fees from the funds it manages. 
Taxpayer is not itself registered 
with the SEC as a broker-dealer, 
and the SEC has not required 
Taxpayer to formally register as 
a broker-dealer. 

Taxpayer is formally registered 
with the Financial Industry 
Regulatory Authority (FINRA) 
as an organization affiliate of 
Partnership and maintains its 
own Central Registration 
Depository (CRD) number. 
Relying on Partnership’s 
broker-dealer license and its 
own registration with FINRA 
and CRD number, Taxpayer’s 
employees act as broker-dealers, 
and perform functions of a 
securities broker or dealer. 

Taxpayer is also registered with 
the Commodities Futures 
Trading Commission (CFTC) as 
both a Commodity Pool 
Operator (CPO) and a 
Commodity Trading Advisor 
(CTA). The CFTC does not have 
a specific registration or 
designation for ‘broker’ or 

‘dealer.’ Taxpayer, however, 
performs the functions of a 
commodities broker or dealer 
and is treated as a broker or 
dealer by all parties it interacts 
with as such terms are 
commonly understood. 

New York City’s 
Unincorporated Business 
Tax 
The New York City (NYC) UBT 
is imposed on the 
unincorporated business taxable 
income of every unincorporated 
business wholly or partly carried 
on within NYC. An 
unincorporated business is any 
trade, business, profession, or 
occupation that is conducted, 
engaged in, or being liquidated 
by an individual, or 
unincorporated entity,
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partnership, fiduciary, or a 
corporation in liquidation. In 
computing its unincorporated 
business taxable income, a taxpayer 
multiplies its NYC adjusted business 
income against a business allocation 
percentage. The business allocation 
percentage consists of property, 
payroll, and receipts.  

Sourcing methodology for service 
receipts under the UBT 
The receipts factor of the business 
allocation percentage is a fraction, the 
numerator of which represents all 
gross receipts from sales or charges 
for services performed by or through 
an agency located in NYC, and the 
denominator is the receipts from sales 
everywhere. 

• General sourcing 
methodology. Receipts from 
services performed within NYC are 
included in the numerator of the 
receipts factor. Business receipts 
are not considered to have been 
earned by the taxpayer in NYC 
merely because they were payable 
or actually received in NYC. 

• Broker-dealer sourcing 
methodology. Taxpayers 
registered with the SEC or the 
CFTC as a broker-dealer source 
service receipts using customer-
based sourcing. Specifically, the 
statutes provide that receipts 
constituting brokerage 
commissions and receipts 
constituting fees for management 
or advisory services are sourced to 
the location of the customer, which 

is considered to be the customer’s 
mailing address. 

Registered securities broker-
dealer 
Taxpayer, although not formally 
registered with the SEC as a broker-
dealer, is able to act as a broker-dealer 
under exceptions to the formal 
registration requirements. Pursuant to 
SEC published guidance, Taxpayer, as 
an ‘associated person,’ is generally not 
required to separately register as a 
‘broker or dealer’ with the SEC. 
Rather, Taxpayer is registered with 
FINRA, maintains its own CRD 
number, and has performed all 
functions of a security broker or 
dealer. 

Because Taxpayer complied with all 
requirements of the SEC to act as a 
broker or dealer in securities and the 
SEC did not act on its power to 
require Taxpayer to register as a 
broker-dealer, the Department 
concluded that Taxpayer met the 
requirements to be a broker-dealer 
registered with the SEC for UBT 
purposes. Taxpayer’s service receipts 
may be sourced using customer-based 
sourcing, based on the mailing 
addresses of its customers. 

Registered commodities broker-
dealer 
In order to meet the requirements 
under the UBT as a commodities 
broker or dealer, taxpayers have to 
register with the CFTC as a broker-
dealer of commodities. This 
designation as a broker-dealer of 
commodities does not exist, however, 
under the CFTC.  The Department 

noted that because there is no formal 
broker-dealer designation under the 
CFTC, a literal interpretation of the 
law as it relates to commodities 
brokers or dealers would mean no 
person, even though trading in 
commodities in compliance with the 
CFTC, could take advantage of the 
customer based sourcing rules for 
commodities brokers or dealers under 
the UBT.  This, the Department notes, 
is likely not the intent of the statute. 

Because Taxpayer performed the 
requisite actions and met the 
requirements to be a broker-dealer 
registered with the CFTC, the 
Department concluded that Taxpayer 
may utilize broker-dealer sourcing for 
services under the UBT.  

The takeaway 
In the letter ruling, the Department 
takes a substance over form approach 
in determining what it means to be a 
‘registered’ broker or dealer under the 
UBT.  This ruling is significant as it 
may provide similarly situated 
taxpayers with the opportunity to 
source service receipts using 
customer-based sourcing. Taxpayers 
may have the opportunity to take 
advantage of the broker-dealer 
sourcing methodology under the UBT 
if they perform the requisite actions 
and meet the requirements to be a 
broker or dealer, act as a broker or 
dealer, perform all the functions of a 
broker or dealer, hold themselves out 
to customer as a broker or dealers, 
and are treated as a broker-dealer by 
all parties with whom it interacts. 
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Let’s talk   

For more information on this ruling, the state taxation of broker-dealers or partnerships or the UBT in general, please 
contact: 

State and Local Tax Services – Asset Management 

Brian Rebhun 
Principal, New York 
+1 (646) 471-4024 
brian.rebhun@us.pwc.com 

Bruce Graber 
Partner, New York 
+1 (646) 471-1447 
bruce.graber@us.pwc.com 

Sean Kanousis 
Principal, New York 
+1 (646) 471-4858 
sean.richman.kanousis@us.pwc.com 
 

State and Local Tax Services 

Peter Michalowski, National Practice 
Leader for State and Local Tax 
Principal, New York 
+1 (646) 471-5259 
peter.michalowski@us.pwc.com 
 

John Verde 
Managing Director, New York 
+1 (646) 471-1804 
john.a.verde@us.pwc.com 
 

Greg Lee 
Managing Director, New York 
+1 (646) 471-2654 
gregory.a.lee@us.pwc.com 
 

David Prebut 
Director, New York 
+1 (646) 471-2987 
david.s.prebut@us.pwc.com 

Juliana Chan 
Senior Associate, New York 
+1 (646) 471-4347 
juliana.chan@us.pwc.com 
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