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New York – Group deemed non-
unitary, combination denied 

April 17, 2014 

In brief 

An administrative law judge concluded that a corporate group was not engaged in a unitary business, 

notwithstanding numerous unreimbursed services provided by the parent to the subsidiaries. In ruling 

that the entities did not exhibit the requisite flow of value, the ALJ drew a distinction between 

management oversight activities versus centralized management based on operational expertise. Thus, 

the group’s attempt to file on a combined basis so as to prevent distortion was rejected. [SunGard 

Capital Corporation and Subsidiaries, et al., New York, Division of Tax Appeals Nos., 823631, 823632, 

823680, 824167, and 824256, 4/3/14] 

Although decided under prior law, with the adoption of a mandatory combined reporting system for 

unitary groups starting in 2015, the importance of determining the existence of a unitary group is bound 

to reemerge as the key issue on audit in determining whether combination is required. Thus, both 

taxpayers and the Division of Taxation will likely refer to cases litigated in the state under the prior 

combination/distortion regime for guidance.  

 

In detail 

Procedural history 

At issue is whether the SunGard 
Group (Group) should be 
allowed to file as a combined 
group. The Group’s primary line 
of business is providing 
information technology sales 
and services, including data 
processing, information 
availability, software solutions, 
and software licensing through 
four main business segments: 
financial systems, public 
section, higher education, and 
availability services.  

In 2005, SunGard Data 
Systems, Inc. (SDS) was the 
corporate parent of the Group 

for federal corporation income 
tax purposes and was 
responsible for filing the 
Group’s consolidated federal 
income tax returns. In 2006, 
this responsibility shifted to 
SunGard Capital Corp. (SCC), 
which became the corporate 
parent. SDS and SCC owned at 
least 80% of the capital stock of 
all the entities in the Group in 
2005 and 2006, respectively. 
SDS provided centralized 
corporate level function and 
services for all entities and 
Group segments, for which SDS 
was not reimbursed. SDS 
directed the Group’s cash flow 
management system, insurance 
matters, and a variety of audit 

functions; prepared SEC and 
other public documents; and 
provided legal services and 
employee management services. 
In addition, SDS financed a 
leverage buyout in which many 
corporate subsidiaries were 
converted into disregarded 
entities.  

For both 2005 and 2006, the 
parents (SDS and SCC) and 
their corporate subsidiaries filed 
separate returns for New York 
purposes. The disregarded 
entities were included in the 
parents’ return. For both years, 
the parents and the corporate 
subsidiaries filed amended 
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returns, claiming refunds on the basis 
that the Group was a unitary business 
and that filing separate returns 
distorted the income of the group. In 
both instances, the Division of 
Taxation (Division) denied the refund 
claims, prompting this appeal.  

The distortion requirement for 

combination 

During the tax years at issue, 
corporations conducting business in 
New York filed on a separate company 
basis. However, former law (N.Y, Tax 
Law Sec. 211(4)) gave the Division 
discretion to require or permit 
corporations to file combined reports 
with certain other corporations where 
there existed unity of ownership and a 
unitary business relationship among 
the corporations such that reporting 
on a separate basis would distort the 
activities, business, income, or capital 
of the corporations that conducted 
business in the state. There was no 
dispute that the members of the 
Group were commonly controlled, but 
there was a question as to whether a 
unitary business existed. As the 
proponent seeking to change from 
separate filings to combined filing, the 
Group members had the burden of 
establishing that they were engaged in 
a unitary business and that separate 
filings result in distortion that will be 
cured by combined filing.  

Unity claims rejected 

The ALJ explained that a unitary 
business exhibits a flow of value as a 
result of centralized management, 
functional integration, and economies 
of scale among the members of the 
group. Evidence of this flow includes 
intercompany transactions not 
undertaken at arm's length and a 
management role by the parent that 
controls strategic business decisions 
and oversees the performance of 
members of the group. The fact that 
the corporations are engaged in the 
same line of business and make a 

more efficient use of capital through 
operational integration and sharing of 
resources also evidence a flow of 
value. 

The ALJ said that “the record does not 
compel a conclusion that any of such 
shared points of connection resulted 
in a unitary operation, or in a material 
distortion of the income of the various 
largely functionally independent 
entities within the individual business 
segments.” This conclusion was 
reached notwithstanding the facts 
that: (1) the Group members were 
involved in businesses providing 
information technology solutions, 
sales and services; (2) there was 
general oversight, policy, and 
initiative direction provided by the 
consortium that acquired the Group in 
the leveraged buyout and by senior 
management executives; and (3) there 
was a centralization of certain 
purchasing and administrative 
functions.  

The ALJ found that the general 
statement that the parents and their 
subsidiaries are engaged in providing 
information technology services 
“oversimplifies the scope, breadth and 
complexity of the groups' activities.” 
The centralization of numerous 
functions, such as accounting and 
human resources, does not evidence 
operational expertise in the 
subsidiaries' businesses, constitute 
functional integration, or translate 
into flows of value in those areas, the 
ALJ explained. A similar result was 
reached regarding the conversion of C 
corporation subsidiaries into 
disregarded entities. The ALJ drew a 
distinction between management 
oversight versus centralized 
management based on operational 
expertise and noted that the corporate 
parents provided oversight as well as 
strategic guidance to their 
subsidiaries, but not functional or 
operational expertise. The ALJ noted 
that the Group included several 

holding companies but found that the 
record did not evidence any flow of 
value between the holding companies 
and the other members of the  Group 
so as to support the conclusion that 
these entities constituted a unitary 
business. 

Distortion not found 

The ALJ also rejected the claim that 
the members of the Group are “so 
thoroughly integrated and 
interdependent with respect to 
business functions, management 
functions, [and] administrative and 
corporate functions that separate 
reporting by its members will result in 
a distorted measurement of income 
and business activity.” Specifically, the 
Group claimed that distortion exists 
as the result of: (1) a lack of arm's-
length reimbursements from the 
subsidiaries for the interest expense 
paid by SDS on the debt undertaken to 
finance the leveraged buyout, (2) the 
corporate oversight services provided 
by SDS, (3) the management fee paid 
by SDS to the consortium that funded 
the buyout, and (4) the cash 
management system and cross-selling 
of products and services. The ALJ 
concluded that these areas fail to 
establish the existence of distortion at 
a level sufficient to permit combined 
filing. 

Thus, the ALJ said that “beyond 
corporate level oversight and strategic 
advice, with attendant consistencies in 
certain areas (human resources, and 
the like), there is little evidence that 
petitioners and the subsidiaries are 
interdependent, functionally 
integrated, or benefit from economies 
of scale in the operations of their 
specific business segments, or that 
combined reporting is necessary to 
alleviate distortion of true income or 
business activity.” 
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The takeaway 

This case was decided under New 
York’s pre-2007 filing regime. After 
that, and until 2015, combination is 
required only upon the satisfaction of 
certain common ownership or control 
requirements and the existence of 
substantial intercorporate 
transactions, regardless of the transfer 
price for such transactions.  

However, starting in 2015, combined 
reports must be filed by any taxpayer 

that meets certain 50% ownership 
thresholds of other corporations and 
that is engaged in a unitary business 
with those corporations. Thus, unity is 
set to reemerge as a key issue in 
determining the necessity of 
combination.  

For guidance, taxpayers and the 
Division will have to look at the pre-
2007 cases and other guidance to 
determine whether unity exists. In the 
SunGard case, the Division seemed to 
carefully dissect the activities between 

the parents and the subsidiaries in 
concluding that there was not the 
requisite flow of value to evidence 
unity. Now that combination is going 
to be mandatory for unitary groups, it 
will be interesting to see how 
taxpayers and the Division look at the 
arguments put forth in this case as 
unitary issues come up again on audit. 
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SOLICITATION 
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