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In brief 

Signed by the governor on April 10, 2014, H.B. 799 provides two procedural changes: (1) the party that 

asserts the application of alternative apportionment has the burden of proof in administrative and 

judicial proceedings and (2) generally, proceedings before the Board of Tax Appeals require a hearing on 

all factual and legal issues raised by the taxpayer. Additionally, the new law limits the Department’s 

power to force combined filings by imposing a high burden of proof standard and suspending the 

Department’s power until regulations are enacted. The new law also restricts the imposition of penalties 

when deficiencies result from assertions of alternative apportionment. 

These changes are in response to the recent Mississippi Supreme Court decision in Equifax.  By placing 

the burden of proof on the Department when it asserts alternative apportionment, requiring the Board to 

conduct full evidentiary hearing on appeal of Department matters, and limiting the imposition of 

penalties, this new law should be a welcome change for Mississippi taxpayers. 

The new law is effective January 1, 2015.  

 

In detail 

Prior treatment – 

Regulations and Equifax 

Prior to enactment of H.B. 799, 
Mississippi provided for 
alternative apportionment by 
regulation, without a provision 
indicating which party had the 
burden of proof. In Equifax, Inc. 
v. Mississippi Department of 

Revenue, the Mississippi 
Supreme Court (Court) ruled 
that a taxpayer bore the burden 
of proof when the Department 
of Revenue asserted an 
alternative apportionment 
methodology. Click here for our 
Insight regarding Equifax.  

Additionally, the Equifax 
decision applied a highly 

deferential standard of review 
for the chancery court to apply 
to its review of the Department’s 
decision. The Court stated that a 
taxpayer must prove one of the 
following in order to be entitled 
to a reversal of the Department’s 
decision: (1) the decision was 
unsupported by substantial 
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evidence, (2) the decision was 
arbitrary and capricious, (3) the 
decision was beyond the power of the 
Department, or (4) the decision 
violated the taxpayer’s statutory or 
constitutional right. Although Equifax 
sought a trial de novo on the merits of 
the decision, the Court ruled that the 
chancery court could only conduct a 
hearing as to whether the Department 
decision was made in violation of the 
four above tenets.  

Party requesting alternative 

apportionment has burden of 

proof 

Effective January 1, 2015, H.B. 799 
provides that the party requesting or 
requiring an alternative 
apportionment method bears the 
burden of proving by “preponderance 
of the evidence” in any administrative 
or judicial proceeding that standard 
apportionment formulas do not fairly 
represent the taxpayer’s Mississippi 
business activity and that the 
proposed method more fairly 
represents that activity than any other 
reasonable method available. 

The new law provides that alternative 
apportionment is intended to be 
invoked only in “limited and unique, 
nonrecurring circumstances where the 
standard apportionment provisions . . 
. produce unanticipated results that 
do not fairly represent the extent of 
the taxpayer’s business activity in 
[Mississippi].” 

Finally, the new law states that 
penalties may not be assessed when a 
deficiency results from alternative 
apportionment unless the 
commissioner establishes by 
“preponderance of the evidence” that 
the taxpayer’s method was “without 
reasonable basis, or was not in 
accordance with existing statutes or 
regulations.”  

Standard of review for Board 

hearings and appeals to the trial 

court  

H.B. 799 provides that Board of Tax 
Appeals hearings appealing a tax 
assessment, refund claim denial, or 
other decisions are to give no 
deference to the decision of the 
Department, but shall give deference 
to the Department’s “interpretation 
and application of the statutes as 
reflected in duly enacted regulations 
and other officially adopted 
publications.”  The Board of Tax 
Appeals shall conduct a “full 
evidentiary hearing on all factual and 
legal issues raised by the taxpayer.”  

For appealed Board decisions, the 
chancery court shall give no deference 
to the Board’s decision, but shall give 
deference to the Department’s 
interpretation and application of the 
statutes as reflected in duly enacted 
regulations and other officially 
adopted publications.  The court shall 
try the case de novo and conduct a full 
judicial hearing on factual and legal 
issues raised by the taxpayer. 

Department’s power to force 

combination  

Prior to the enactment of H.B. 799, 
the Department had the power to 
require corporations to file a 
combined Mississippi return if, 
generally, intercompany transactions 
result in a shifting of taxable income 
away from Mississippi.   

H.B. 799 limits the Department’s 
power to force combination in three 
ways: 

 The Department must establish 

such shifting of income “by 

preponderance of the evidence.”  

 The Department cannot require the 

filing of a combined return until 

regulations are enacted that specify 

the criteria and circumstances that 

form the basis for meeting the 

preponderance of the evidence 

standard. 

 The Department cannot assess 

penalties relating to a forced 

combination deficiency unless it 

establishes by preponderance of 

the evidence that the taxpayer’s 

filing method was without 

reasonable basis, or the 

intercompany transactions at issue 

lacked any material nontax 

business purpose. 

Other changes enacted by H.B. 

799 

The bill also makes other procedural 
changes, including: 

 The current 1.0% interest relating 

to certain underpayments and 

overpayments of tax is reduced by 

0.1% per year until the rate settles 

at 0.5% for taxes assessed on or 

after January 1, 2019. 

 The Board of Tax Appeals has the 

same discretion as the Department 

in determining whether and to 

what extent interest and penalty 

amounts are warranted.   

 Taxpayers no longer have to post a 

bond to appeal decisions of the 

Board of Tax Appeals, unless 

otherwise ordered by the chancery 

court upon motion by the agency. 

The takeaway 

Mississippi’s new law is the latest 
development in the aftermath of the 
Equifax decision. On February 19, 
2014, Equifax filed a petition with the 
US Supreme Court to review the 
Mississippi Supreme Court’s decision. 

The new law addresses two procedural 
aspects of Mississippi law that were 
considered to be adverse to taxpayers. 
First, the burden of proof is on the 
party asserting alternative 
apportionment, thus avoiding the 

http://www.supremecourt.gov/Search.aspx?FileName=/docketfiles/13-1006.htm
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situation in Equifax where the state 
asserts an apportionment calculation 
against a taxpayer that followed 
statutory provisions and the taxpayer 
is left with the heavy burden of proof 
that it is entitled to relief.  Second, the 
highly deferential standard applied in 
Equifax is relaxed – not only for 
alternative apportionment cases but 
for all matters before the Board of Tax 
Appeals.  This new law should be a 
welcome change for Mississippi 
taxpayers. 

Additionally, the Multistate Tax 
Commission is considering changes to 
UDITPA section 18 (special 
apportionment rules). On October 25, 
2013, the Hearing Officer issued his 
report regarding UDITPA revisions, 
including alternative apportionment 
recommendations that: (1) place the 
burden of proof on the party invoking 
alternative apportionment and (2) 
provide that no penalties should be 
imposed on taxpayers following 
statutory apportionment, unless such 

reliance is unreasonable. Click here 
for our Insight into the Hearing 
Officer’s recommendations. However, 
on March 12, 2014, the Commission’s 
Uniformity Committee voted to reject 
the Hearing Officer’s 
recommendations.  

 

 
 

 
 

Let’s talk   

If you have questions about Mississippi’s new law, or other impacts of the Equifax decision, please contact one of the 

following individuals: 

State and Local Tax Services 

Kelly Smith 
Partner, Atlanta  
+1 (678) 419-2412 
kelly.w.smith@us.pwc.com 

David Buschko 
Director, Miami 
+1 (305) 375-6227 
david.t.buschko@us.pwc.com 
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SOLICITATION 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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