
Tax Insights 
from State and Local Tax Services 

www.pwc.com 

 

 

Illinois – Second version of local 
sales tax sourcing regulations 
proposed in response to Hartney 
decision 

June 12, 2014 

In brief 

On May 29, 2014, the Illinois Department of Revenue submitted proposed final regulations regarding the 

sourcing of local sales tax. These regulations follow emergency regulations that were proposed in January 

and March 2014 (click here for our summary of the emergency regulations).  

The regulations reflect guidance provided in the Illinois Supreme Court’s decision in Hartney Fuel Oil Co 

v. Hamer (click here for our summary of the decision) and provide direction to Illinois taxpayers 

regarding how sales should be sourced for local sales tax purposes.  

Should the regulations be adopted in their current form, impacted taxpayers should review the 

implications of the state’s interpretation regarding how to source retail sales. The fact-intensive inquiry 

may alter the local sourcing of sales for certain taxpayers. [Illinois Department of Revenue, Hartney 

Decision Regarding Sales Tax Sourcing Regulations/Emergency and Proposed Rules (5/30/14 update) 

 

In detail 

The proposed final regulations 
provide the following guidance 
regarding the sourcing of local 
sales tax in Illinois. 

Location of ‘Selling 

Activities’ determine the 

local taxing jurisdiction 

Illinois local sales and use tax is 
imposed based on where the 
taxable business of selling takes 
place. Establishing where the 
taxable business of selling takes 
place requires a fact-specific 
inquiry into the “composite of 

activities that comprise the 
retailer’s business.” A retailer is 
engaged in the business of 
selling in the taxing jurisdiction 
where its predominant and most 
important Selling Activities take 
place. 

Three-out-of-five Primary 

Selling Activities test 

A retailer will be subject to a 
local jurisdiction’s sales and use 
tax for a particular transaction if 
three or more of the following 
Primary Selling Activities occur 
within that jurisdiction. 

 where sales personnel 

exercise discretion and 

authority to solicit customers 

on behalf of a seller, and to 

bind the seller to a sale 

 where the retailer takes 

action that binds it to the 

sale, which may be 

acceptance of purchase 

orders, submission of offers 

subject to unilateral 

acceptance by the buyer, or 

other actions that bind the 

seller to the sale 

 

http://www.pwc.com/us/en/state-local-tax/newsletters/mysto/illinois-local-sales-tax-sourcing-regulations-adopted-hartney.jhtml
http://www.pwc.com/us/en/state-local-tax/newsletters/mysto/illinois-taxpayer-can-rely-invalid-local-sales-sourcing-regs.jhtml
http://tax.illinois.gov/News/HartneyDecision.htm
http://tax.illinois.gov/News/HartneyDecision.htm
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 where the seller tenders and 

receives payment or issues invoices 

 where the seller holds the property 

sold in inventory at the time of the 

property’s sale or delivery 

 where the seller’s headquarters is 

located.  A seller’s headquarters is 

the principal place from which the 

business of selling tangible 

personal property is directed or 

managed. In general, this is the 

place at which the offices of the 

principal executives are located. 

When executive authority is 

located in multiple jurisdictions, 

the place of daily operational 

decision making is the 

headquarters. 

Sourcing to headquarters or 

location of inventory 

If application of the three-out-of-five 
test does not result in a single 
jurisdiction where Selling Activity 
takes place, it appears that a seller is 
engaged in the business of selling at 
either its headquarters or where its 
inventory is located, whichever 
location has the greatest amount of 
Selling Activities. For this purpose, 
Selling Activities include the Primary 
Selling Activities above along with the 
following Secondary Selling Activities: 

 where marketing and solicitation 

occur  

 where the seller engages in 

activities necessary to procure 

goods for sale 

 where the retailer's officers, 

executives, or employees with 

authority to set prices or determine 

other terms of sale  

 where purchase orders or other 

contractual documents are 

received when purchase orders are 

accepted, processed, or fulfilled in 

a location or locations different 

from where they are received 

 where title passes 

 where the retailer displays goods to 

prospective customers, such as a 

showroom. 

If the greatest amount of Selling 
Activities cannot be determined based 
on the above, then a retailer is 
presumed to be engaged in the 
business of selling at the location of its 
headquarters absent clear and 
convincing evidence to the contrary. 

Administrative ‘short cuts’ for 

certain selling operations 

In-state inventory with out-of-state 
Selling Activity. A retailer is engaged 
in business where its inventory is 
located under the following 
circumstances: 

 the retailer has out-of-state Selling 

Activities (based on the Primary 

and Secondary Activities above)  

 the retailer possesses the sold 

property in inventory located in 

Illinois, and  

 the sold property is delivered to the 

purchaser in Illinois. 

Internet sales. A retailer is presumed 
to be engaged in business outside 
Illinois when (1) a customer places an 
order for tangible personal property 
through a consumer-based retailer 
website and (2) the retailer ships the 
property to a customer in Illinois. This 
presumption may be overcome if clear 
and convincing evidence exists that 
the retailer’s predominant and most 
important Selling Activities take place 
in Illinois, such as when: 

 the retailer possesses the property 

in inventory at an Illinois location 

at the time of the sale, or 

 the customer takes possession of 

the property at the retailer’s 

Illinois place of business  

Leases with an option to purchase 
(conditional sales). Retailers selling 
property to a lessee under a 
conditional sale are presumed to be 
engaged in the business of selling at 
the location of the property at the time 
the parties entered into the 
conditional sales agreement. 

Substance over form 

The Department has the right to look 
beyond the form of a transaction to its 
substance to determine where 
“enough of the business of selling took 
place.” 

The takeaway 

A hearing on these proposed rules will 
be held on June 17, 2014, and the 
comment period will end no later than 
July 12, 2014. We expect additional 
clarification on the application of 
these rules, particularly the 
application of the Secondary Selling 
Activities when the Primary Selling 
Activities do not result in a selling 
jurisdiction.  

These proposed regulations replace 
the bright-line place of order 
acceptance test that was invalidated 
by the Illinois Supreme Court in 
Hartney. The regulations provide that 
the Department engage in a fact-
intensive inquiry for an objective 
review of the ‘activities of selling.’  
These regulations represent the 
Department’s second set of proposals 
that reflect changes and suggestions 
following the Department’s initial 
emergency regulations filed in 
January and March 2014. 

Should these regulations be adopted, 
impacted taxpayers should review the 
implications of the state’s 
interpretation of selling activities. The 
fact-intensive inquiry may alter the 
local sourcing of sales for certain 

http://tax.illinois.gov/News/SalesTaxSourcing-JCARNotice.pdf
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taxpayers. Taxpayers should also be 
aware of the complexities created due 
to the markedly different emergency 
regulations.  The emergency 
regulations remain effective until their 
150 day expiration date.  To the extent 
permanent regulations are not 

adopted when the emergency 
regulations expire, there could be a 
period of time when no regulatory 
guidance exists.   

The proposed regulations provide 
sourcing rules for the following 

specific selling activities: over the 
counter sales, vending machine sales, 
and coal and mineral sales. Treatment 
of these sales is also addressed in S.B. 
2612, which has passed the legislature 
and is awaiting the governor’s 
signature.  

 
 

 
 

Let’s talk   

If you have any questions regarding how the emergency regulations impact your business, please contact: 

State and Local Tax Services 

Brad Danton 
Principal, Chicago 
+1 (312) 298-2577 
stephen.b.danton@us.pwc.com 

Kevin Merkell 
Partner, Chicago 
+1 (312) 298-5986 
kevin.merkell@us.pwc.com 

Amee Appel 
Director, Chicago 
+1 (312) 298-3434 
amee.appel@us.pwc.com 
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SOLICITATION 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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