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In brief 

On January 13, 2015, House Judiciary Chair Goodlatte (R-VA) released a discussion draft of The Online 

Sales Simplification Act of 2015 (Act). The long-awaited draft sets forth a framework for the collection of 

sales, use, or similar tax on remote sales of products and services. Unlike the Marketplace Fairness Act, 

the Act adopts an origin-based imposition of tax along with the creation of a commission to oversee a 

distribution agreement that addresses how tax is collected and distributed among party states. 

 

In detail 

Limitations on authority to 

impose collection and 

remittance obligations on 

remote sales 

Under the terms of the Act, a 
state may impose or require the 
collection of a sales, use, or 
similar tax by a seller on a 
remote sale only if the state is a 
party to a tax distribution 
agreement.  Under this 
agreement, the tax would apply 
based on the rules and rates in 
the seller’s location (i.e., the 
origin of the sale). The tax rate 
would include the origin locality 
rate. In addition, with certain 
exceptions, a destination state 
would not be allowed to impose 
any additional tax on a 
purchaser if the remote seller 
collects the tax. For business 
purchasers, and sales of vessels, 
vehicles, and aircraft, a use tax 

can be imposed if the state 
provides a credit for the tax paid 
to the remote seller. Tax 
collected by the remote sellers 
would be remitted to the state 
tax authorities in the origin 
state and then sent to a 
‘clearinghouse’ so that the tax is 
ultimately provided to the 
destination state of the 
purchaser. If the destination 
state does not become a party to 
the agreement, the origin state 
would keep the tax collected on 
such sales. 

The term ‘origin state’ is defined 
as the state in which the remote 
seller has employed the greatest 
average number of employees 
on business days during the 
preceding calendar year. To 
determine the origin state, all 
persons treated as a single 
employer under specific 
subsections of Section 414 of the 

Internal Revenue Code 
(including all employees of all 
corporations that are members 
of a controlled group of 
corporations under Section 
1563(a)) are treated as a single 
person. 

A ‘remote sale’ is defined as a 
sale made to a purchaser in a 
state in which the seller has no 
physical presence. The proposal 
provides a definition of the term 
‘physical presence,’ which 
includes: owning or leasing real 
property, tangible personal 
property (other than computer 
software), excluding inventory 
other than with a cost of over 
$100,000 held for more than 30 
consecutive days in the state; 
and having one or more 
employees, agents, or 
independent contractors 
engaged in specific solicitations, 
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on site design, installation, or repair 
services. 

The draft legislation also makes it 
clear that ‘click through’ activities do 
not create a physical presence. 
Specifically, physical presence does 
not include: entering into an 
agreement under which a person, for a 
commission or other consideration, 
directly or indirectly refers potential 
customers to a seller outside the state, 
whether by internet link or otherwise; 
a presence in a state for fewer than 15 
days in a taxable year; or delivery and 
product placement services offered by 
an in-state common carrier. 

Tax distribution method 

The proposal requires a commission 
to be formed within 30 days after 
enactment. The commission would 
comprise four representatives of each 
participating state appointed by the 
governor of that state. Thus, if all 
states choose to participate, the 
commission could comprise 200 
members. Within 90 days thereafter, 
the commission is required to produce 
a ‘distribution agreement,’ the terms 
of which conform to the following: (1) 
each month, each state that is a party 
to the distribution agreement 
determines the total tax imposed on 
remote sales by origin state remote 
sellers; (2) each party state 
determines the amount of tax 
collected on sales to customers located 
in states other than the origin state; 
and (3) the state taxing authority of 
the party state distributes the tax 
collected on remote sales to each 
destination state using a single entity 
similar to the clearinghouse operated 
pursuant to the Intermodal Surface 
Transportation Efficiency Act of 1991 
for fuel taxes. 

If a state does not become a party to 
the distribution agreement, it is not 
allowed to levy any tax on a remote 
sale and may not receive any 

distribution under the terms of the 
distribution agreement. 

The proposal also requires the 
distribution agreement to address an 
exemption process for certain types of 
purchases.  Specifically, the discussion 
draft requires the adoption of a 
uniform ‘compliant purchaser’ 
certificate that allows for recognition 
by remote sellers of sales for resale 
and entity and use-based exemptions. 

Treatment of sellers in states that 

do not impose a sales tax 

(NOMAD states) and foreign 

countries  

In order to address the concern that 
remote sellers would flock to the 
states that do not impose sales tax 
(i.e., New Hampshire, Oregon, 
Montana, Alaska, and Delaware, the 
‘NOMAD’ states) the discussion draft 
would require sellers in the NOMAD 
states to select one of two options: (1) 
collect a tax using a ‘flat rate’ but 
apply ‘common exemptions’ defined 
by the Commission or (2) report sales 
information, by state, to the 
clearinghouse. The ‘flat rate’ to be 
applied would be established annually 
by determining the lowest combined 
generally applicable state rate and an 
average local rate from the 48 
contiguous states. The commission 
would also develop a method for 
determining a list of common 
exemptions every 5 years to be applied 
by NOMAD state sellers. If a seller 
chooses to report the sales 
information rather than collecting the 
flat rate, the required information 
would include the buyer’s name, 
address, and amount of sale. 

A remote seller in a foreign country 
that enforces the collection and 
remittance obligation of a domestic 
consumption tax on US-based sellers 
for remote sales to consumers in that 
country shall be treated as if it were 
located in a state that does not impose 
a sales, use or similar tax. 

Dispute resolution 

The proposal would allow some 
disputes to be heard in federal court. 
Challenges related to whether a seller 
meets the definition of a ‘remote 
seller’ or questions relating to which 
state is the remote seller’s ‘origin 
state’ may be heard in either a state 
court or, at the seller’s discretion, a US 
district court. All other issues must go 
through state courts. 

Any disputes regarding remote sellers 
in NOMAD states would go to federal 
district court since the source of their 
collection and reporting obligations is 
a federal rather than state law. 

The takeaway 

In May of 2013, the US Senate passed 
the Marketplace Fairness Act, which 
provides that full member states of the 
Streamlined Sales and Use Tax 
Agreement and non-member states 
that meet certain simplification 
requirements may require remote 
sales tax collection. The legislation 
was referred to the House Judiciary 
committee where it met with 
resistance. Judiciary Chair Goodlatte 
responded to the MFA with a release 
addressing seven basic principles on 
remote sales tax, which were intended 
to spark creative solutions. Although 
there are still a number of unanswered 
questions related to the discussion 
draft, it appears the proposal reflects 
the Chair’s aim of a fresh approach to 
the issue of remote sales tax 
collection. It is also clear from the 
discussion draft that the intent of this 
proposal is to require the states to 
follow a single, federal definition of 
‘physical presence’ and eliminate the 
notion that ‘click through’ activities 
create a physical presence in a state. 

Opponents of the origin based 
proposal note certain potential 
constitutional infirmities because 
customers in the same state will be 
taxed at different rates based on the 
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seller’s physical presence and, in 
effect, customers will be subject to tax 
by jurisdictions with which they have 
no contact.  Also of concern is the fact 
that customers in states with no sales 
tax may be forced to nonetheless pay a 

sales tax if their purchases are from 
remote sellers in states with a sales 
tax, a fact they may not be aware of 
until check out. In addition, an issue 
exists as to whether a destination state 
that imposes a higher rate of tax than 

an origin state should be precluded 
from collecting a use tax from its 
citizens on the differential. 
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