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Congress holds hearing on the 
Business Activity Tax Simplification 
Act 

February 27, 2014 

In brief 

On February 26, 2014, the House Judiciary Subcommittee on Regulatory Reform, Commercial and 

Antitrust Law held a hearing on HR 2992, the Business Activity Tax Simplification Act of 2013. The bill 

would expand Public Law 86-272 protection, codify a physical presence standard for imposition of 

business activity taxes, and require a Joyce standard of apportionment. 

 

In detail 

Public Law 86-272 generally 
prohibits states from imposing 
net income taxes on businesses 
whose only activity in the state 
consists of solicitation of orders 
for tangible personal property. 
HR 2992 would expand this 
protection to include all 
business activity taxes. It would 
apply this protection to 
solicitation of orders or 
customers for all forms of 
property and services. The 
legislation would also codify a 
physical presence requirement 
for imposition of a business 
activity tax. Finally, the 
legislation would impose an 
apportionment methodology, 
known as the Joyce standard. 
Under this standard, for certain 
combined or consolidated 
returns, the numerator of the 
sales factor would include the 
receipts of only those entities 

that are themselves subject to 
taxation by the state pursuant to 
the provisions of the bill. 

On February 26, 2014, the 
House Judiciary Subcommittee 
on Regulatory Reform, 
Commercial and Antitrust Law 
held a hearing on HR 2992. The 
Subcommittee Chairman, Rep. 
Bachus (R-AL), a co-sponsor of 
the bill (as is Judiciary 
Chairman, Representative 
Goodlatte (R-VA)), opened the 
hearing with a statement that 
recognized Congress’ authority 
under the Commerce Clause to 
address matters impacting 
interstate commerce. 

Rep. Bachus noted the current 
confusion that exists today as 
companies struggle to 
determine where they may be 
taxed. Rep. Bachus pointed out 
that states are increasingly 
aggressive in asserting 

jurisdiction over small 
businesses. He emphasized the 
burdensome impact paying 
taxes in these states has on job 
creation. 

Rep. Johnson (D-GA), the 
ranking committee member, 
expressed hope that this hearing 
will be only the beginning of 
many discussions on state 
taxation. He noted that he has 
worked with Rep. Coble (R-NC) 
on a “common sense solution” 
to another state tax issue of 
concern to companies across the 
nation, HR 1129, the Mobile 
Workforce Act of 2013. Rep. 
Johnson also stated that he 
looks forward to the upcoming 
hearing on remote sales 
taxation. With regard to HR 
2992, Rep. Johnson said that he 
supported similar legislation in 
the past, but is “stepping back 
now.” He has hesitations 
because of the impact the bill 
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will have on state and local revenues. 
He suggested the bill’s sponsors look 
to whether they should revise the 
language or find alternatives that will 
minimize the revenue impact on state 
and local governments. 

Witness Testimony 

The first witness to testify was Mr. 
Pete Vegas, the Founder and CEO of 
Sage V Foods, a food manufacturer. 
Mr. Vegas noted that because of a 
single visit to Washington State in a 
seven-year period, his company was 
subject to the state’s Business and 
Occupation tax. From a practical 
perspective, Mr. Vegas commented, 
there is no way a company the size of 
Sage V Foods ($100 million/year) can 
understand and comply with state 
taxes in 50 states. 

The second witness was Mr. Tony 
Simmons, President and CEO of 
McIlhenny Company, the company 
that makes TABASCO sauce. Every 
bottle of TABASCO is made in 
Louisiana. TABASCO is sold in over 
166 countries and in every state in the 
US. Mr. Simmons noted that state and 
local tax authorities are increasingly 
and retroactively imposing business 
activity taxes. He lamented the time, 
energy, and dollars spent on ever-
changing and unclear state tax rules. 
He emphasized the uncertainty 
businesses currently operate under 
when it comes to state income taxes. 
Mr. Simmons asked for an efficient 
compliance rule and elimination of all 
the uncertainty.  

Mr. Joseph Henchman, Vice 
President, Legal and State Projects at 
the Tax Foundation, was the next 
witness to testify. He noted that 
Congress has the power to limit the 
ability of states to tax entities with no 
physical presence in the state. He 
focused on what he termed the 
“Benefit Principle,” where companies 

pay taxes to the jurisdictions in which 
they get the benefit of government 
services. Clarifying that nexus for 
business activity taxes must be linked 
to a physical presence in the state 
adheres to this principle. 

Mr. David Quam, Deputy Director of 
the National Governors Association 
(NGA), was the final witness. He 
noted this is his fourth time appearing 
before Congress on this issue (similar 
legislation has been introduced in 
prior congressional sessions). He 
expressed sympathy for businesses 
such as Sage V Foods and McIlhenny, 
but noted that HR 2992 doesn’t solve 
the problems these companies face. 
He said that this bill is an 
unwarranted federal intrusion into 
state affairs that will allow companies 
to avoid and evade state business 
activity taxes, increase the burden on 
small business, and cost the states 
billions in existing revenue. Mr. Quam 
also stated that the bill would alter 
established constitutional standards, a 
position strongly rebutted in the 
following question and answer period 
by Mr. Henchman. Finally, Mr. Quam 
referenced the states’ ability to work 
together with the business community 
on projects such as the Streamlined 
Sales and Use Tax Agreement, but 
that the proponents of HR 2992 have 
shown little willingness to work with 
states on solutions that balance the 
goals of certainty with state tax 
authority and revenue requirements. 

In the question and answer period 
that followed the witness testimony, 
Mr. Bachus addressed Mr. Quam and 
noted that while the NGA says HR 
2992 will hurt states, the aggressive 
actions of the states are harming 
businesses. Mr. Bachus is concerned 
about jobs and he believes small 
businesses aren’t creating jobs 
because the state tax system is so 
burdensome and expensive. Mr. 

Quam responded that bills like HR 
684, the Marketplace Fairness Act 
(addressing sales taxation on remote 
sales), are moving away from the 
concept of geographic borders and 
physical presence, reflecting the 
reality of doing business in the 21st 
century. HR 2992 is moving in the 
opposite direction. 

Mr. Johnson asked Mr. Quam what 
alternatives the NGA could offer to 
address the issues discussed at the 
hearing. Mr. Quam said that the 
Multistate Tax Commission’s model 
for business activity nexus is a place to 
start.  

Rep. Delbene (D - Washington State), 
who arrived late to the hearing, then 
asked Mr. Quam what the 
consequences are of the Quill case (a 
20-year old Supreme Court case 
establishing a physical presence 
standard for sales tax collection). Mr. 
Quam noted that because of Quill, we 
have an uneven playing field between 
brick and mortar and internet-based 
companies. He pointed out that the 
Marketplace Fairness bill would level 
the playing field. 

The hearing concluded with more 
discussion of the Marketplace 
Fairness bill, perhaps signaling that 
Congress is already looking forward to 
the hearing scheduled for the 
following week on remote sales tax 
collection. 
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