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In brief 

On March 11, 2014, the D.C. Office of Administrative Hearings (OAH) determined on a summary 

judgment motion that a separate filing taxpayer was allowed to use the apportionment factors of its 

controlled pass-through entity when calculating its own District corporate franchise tax apportionment.  

Separate company taxpayers that excluded unitary pass-through apportionment from their factors may 

consider whether refunds are available consistent with this ruling. Additionally, taxpayers under the 

District’s combined filing regime (effective starting in tax years after 2010) may have similar 

opportunities. [Alenia N. America, Inc. v. District of Columbia Office of Tax and Revenue, Office of 

Admin. Hearings (Mar. 11, 2014)] 

 

In detail 

During the 2010 tax year, Alenia 
N. America, Inc. (Alenia) 
designed, manufactured and 
supported a wide range of 
military aircraft. Alenia’s parent 
owned the rights to produce the 
C-27J aircraft. Alenia owned a 
51% interest in a joint venture 
(taxed as a partnership) that 
provided logistical support for 
the C-27J pursuant to a contract 
with the US government to 
produce the C-27J.  Alenia and 
the joint venture were not 
permitted to be consolidated 
franchise or income tax filers 

because the joint venture did 
not earn any income in the 
District. 

For purposes of the D.C. 
corporate franchise tax, Alenia 
included in its tax base its 
distributive share of the joint 
venture’s income. Alenia also 
calculated its D.C. corporate 
franchise tax apportionment by 
including its distributive share 
of the joint venture’s 
apportionment factors. 

On audit, the D.C. Office of Tax 
and Revenue (OTR) excluded 
from Alenia’s apportionment 

factors any flow-through factors 
from the joint venture.  The 
OTR claimed that a regulation 
allowing consolidated taxpayers 
to include the apportionment 
factors of a controlled entity did 
not apply because Alenia was 
required to file as a separate 
filer.  Since no regulatory 
provision on apportionment 
applied to separate filers, the 
OTR asserted that Alenia could 
not use the apportionment 
factors of the joint venture.
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Distributive income was business 

income 

The parties agreed that the joint 
venture’s income distributed to Alenia 
was business income because Alenia 
and the joint venture were part of a 
unitary business. 

Taxpayer may use the 

apportionment factors of its 

unitary pass-through entity 

The District’s apportionment statute 
requires that it be “so construed as to 
effectuate its general purpose to make 
uniform the law of those states that 
enact it.” The OAH noted the 
following regarding the requirement 
for conformity: 

“The District and numerous states 
have adopted the Uniform 
Division of Income for Tax 
Purposes Act (UDITPA), 
otherwise known as the Multistate 
Tax Compact. The District's 
apportionment statute is not 
expressly part of the Multistate 
Tax Compact, but this statute does 
apply the Multistate Tax 
Compact's three factor 
apportionment formula for out-of-
state business income generated 
under a unitary business. The 
language of D.C. Official Code 
requiring that the apportionment 
statute be construed so as to 
effectuate its general purpose of 
uniformity, is consistent with the 
purpose of the Multistate Tax 
Compact.  The uniform 
application of apportionment 

principles with regard to business 
income is critical, to ensure that 
taxpayers are not over- or under-
taxed by various jurisdictions” 
(citations omitted). 

The OAH’s review of state appellate 
decisions concluded that states 
generally apply an apportionment 
formula that allows taxpayers to use 
the apportionment factors of their 
domestic subsidiary businesses. There 
was no authority presented that 
supported a state requiring taxpayers 
in such situations to use only their 
own apportionment factors.  

The OAH concluded that when 
considering the general purpose of the 
apportionment statute to make 
uniform the law of the states that 
apportion business income, Alenia 
may include the apportionment 
factors of its unitary pass-through 
subsidiary when calculating its 
corporate franchise tax 
apportionment. Because includable 
business income is being generated by 
the pass-through entity, the fair 
application of the tax law is to 
apportion this business income based 
on the pass-through’s apportionment 
factors. 

Regulation not given effect 

The OAH held that to the extent the 
regulation limits the application of 
apportionment factors to consolidated 
filers, it must yield to the 
apportionment statute, its 
constitutional underpinnings, and its 

purpose to create uniformity of 
application and cannot be given effect. 

The takeaway 

Following Alenia, District taxpayers 
that own pass-through entities should 
review their prior year District 
apportionment calculations and 
returns for potential refund 
opportunities.  Computing District 
apportionment related to pass-
through entities typically has been an 
area where taxpayers attempt to seek 
more definitive guidance from the 
Office of Tax and Revenue, 
particularly before District combined 
reporting apportionment guidance 
was available.   Taxpayers now have 
additional guidance to rely upon when 
filing their District returns.    

This decision specifically addresses 
treatment for a separate filing 
taxpayer under the District’s pre-2011 
separate filing state regime. Under the 
District’s three year statute of 
limitations, the 2010 corporate 
franchise tax return could remain 
open for refund requests as late as 
September 15, 2014.  

Opportunities may still exist for post-
2010 tax years.  Due to the OAH’s 
reliance on the consistency of 
application among states, it remains 
possible that District courts could 
determine that flow-through inclusion 
applies in the combined return 
context as well. 
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