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The Washington Department of Revenue (the 
"Department") has posted revised drafts of the 
new economic nexus and single receipts factor 
apportionment emergency rules on its website. 
The revised drafts contain several examples that 
illustrate the Department's interpretation of laws 
enacted last year. (Final Drafts of Rules - 
Economic Nexus Legislation, Wash. Dept. of 
Rev., 3/10/2011) 
 

PwC observes:  While prior versions of the 
emergency draft rules mostly recited the 
applicable statutes, the latest version 
showcases the Department's emerging view 
that the taxpayer should source receipts 
where the ultimate consumer is located.  
Although taxpayers may use the emergency 
draft rules, caution should be exercised.  The 
emergency draft rules are effective June 1, 
2010 -- the effective date of the provisions in 
legislation adopted as part of the 2010 
budget package (for more on S.B. 6143, 
enacted April 23, 2010, click here) -- through 
May 28, 2011, unless the Department adopts 
a permanent rule prior to that date.  The 
Department is holding an informal public 
meeting on March 24, 2011 to discuss the 
draft rules and receive comments from 
interested parties.  After considering 
comments and suggestions, the Department 
will proceed with the formal rulemaking 
process, including a public hearing. The 
Department has not said that taxpayers 
following the draft rules will be protected if 
the rules later change as a result of the 
rulemaking process.  That said, the latest 
version of the rules provides examples that 
indicate how the Department interprets and 
will apply the statutes. 

 
Substantial (or economic) nexus standard 
 

http://www.pwc.com/us/en/state-local-tax/index.jhtml
http://twitter.com/PwC_mySTO
http://dor.wa.gov/Content/FindTaxesAndRates/BAndOTax/EcNexRules.aspx
http://dor.wa.gov/Content/FindTaxesAndRates/BAndOTax/EcNexRules.aspx
http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=3283&Mailinstanceid=16119
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Washington's new substantial nexus (also known 
as economic nexus) standard only applies to 
certain activities, referred to as "apportionable 
activities" in Revised Code of Washington 
("RCW") 82.04.460.  The most common 
apportionable activities include services and 
royalties.  The economic nexus standard 
specifically does not apply to retailing, 
wholesaling, manufacturing, processing for hire, 
extracting, extracting for hire, printing, 
government contracting, public road construction, 
and any other activity not specifically included in 
the definition of apportionable activities in RCW 
82.04.460.  In the situation of a taxpayer with 
receipts from an apportionable activity and a 
non-apportionable activity, the taxpayer must 
analyze whether it has economic nexus as a 
result of the apportionable activity and whether it 
has physical presence nexus as a result of its 
non-apportionable activity.   
 
RCW 82.04.066 states that a person does not 
need a physical presence in Washington to be 
considered as engaging in business in 
Washington. RCW 82.04.067 further provides 
that a person engaging in business in 
Washington has substantial nexus and thus is 
subject to the B&O tax on its apportionable 
activities if in a tax year the taxpayer satisfies at 
least one of the following thresholds: 
 

 More than $50,000 of property in the state; 

 More than $50,000 of payroll in the state; 

 More than $250,000 of receipts in the state; 
or 

 At least 25 percent of the taxpayer's total 
property, payroll, or receipts in the state. 

 
A taxpayer who has substantial nexus with the 
state by meeting one of the above thresholds in a 
tax year will also be deemed to have substantial 
nexus for the following tax year and will owe 
B&O tax on its gross receipts attributable to 
Washington for that additional year. RCW 
82.04.067 and Emergency Draft Rule 458-20-
19401 also include provisions for determining 
property, payroll, and receipts for purposes of 
applying these thresholds.   
 
For purposes of calculating the four substantial 
nexus thresholds for the 2010 tax year, property, 
payroll and receipts are based on the entire 2010 
tax year.  However, except for the calculation of 
the threshold amounts, the nexus provisions will 
apply only to gross receipts of a business 
generated on and after June 1, 2010. 
 

Single Factor Apportionment Rules - General 
 
Prior to June 1, 2010, income from taxable 
services was apportioned to Washington using 
either a separate accounting method or a cost of 
performance method.  Further, royalty income 
was not apportioned, but rather was allocated to 
the commercial domicile of the business.   
 
As of June 1, 2010, RCW 82.04.462 requires that 
taxpayers apportion income from apportionable 
activities to Washington based on a receipts 
factor, the numerator of which is equal to the 
taxpayer's total gross income attributable to the 
state as a result of engaging in the apportionable 
activity during the tax year, and the denominator 
of which is equal to the taxpayer's total gross 
income as a result of engaging in the 
apportionable activity during the tax year.  A 
separate receipts factor is required for each tax 
classification listed in RCW 82.04.460(4)(a). 
 
RCW 82.04.462(3)(c) authorizes a "throw-out" 
mechanism, under which any gross income 
attributable to a state in which the taxpayer is 
"not taxable" (under Washington's economic 
nexus thresholds detailed above) is excluded 
from the denominator of the receipts factor.  For 
throw-out to apply, at least part of the 
services/activity of the taxpayer related to the 
throw-out income must be performed in 
Washington. Emergency Draft Rule 19402 
provides examples of the throw-out mechanism. 
 
Single factor apportionment rules for receipts 
from services 
 
RCW 82.04.462 provides that, for purposes of 
computing the receipts factor, gross income from 
service activity is attributed as follows: 
 

 First, to the state where the customer 
received the benefit of the taxpayer's service.  
In so determining, the taxpayer may use a 
reasonable method of proportionally 
assigning the benefit among states.   

 If the taxpayer is unable to separately 
determine the benefit of the services in 
specific states, the receipts are attributed to 
the state in which the benefit of the service 
was primarily received ("primarily" meaning 
more than 50%). 

 If the taxpayer is unable to determine where 
the customer received the benefit of the 
taxpayer's service according to the above 
rules, apportionable receipts of the business 
must be attributed to the following locations, 
listed according to priority: (1) the state from 
which the customer ordered the service; (2) 
the state to which the billing statements or 
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invoices are sent to the customer by the 
taxpayer; (3) the state from which the 
customer sends payment to the taxpayer; or 
(4) the state where the customer is located 
as indicated by the customer's address either 
shown on the taxpayer's business records 
maintained in the regular course of business 
or obtained during consummation of the sale 
or negotiation of the contract for services, 
including any address of a customer's 
payment instrument when readily available 
and no other address is available. 

 As a default rule, where none of the above is 
applicable, apportionable receipts are to be 
attributed to the commercial domicile of the 
taxpayer. 

 
Emergency Draft Rule 458-20-19402 expands 
the first sourcing rule by providing that the 
taxpayer may use a reasonable method of 
proportionally assigning the benefit among 
states.   
 
Pursuant to Emergency Draft Rule 458-20-
19402, a customer receives the benefit of a 
service in a state if the activity relates to real 
property or tangible personal property located in 
that state.  If the service does not relate to real or 
tangible personal property, the benefit of a 
service is received in a state if either (1) the 
service is provided to a person engaged in 
business in the state and the service is related to 
the person's business activities in that state, or 
(2) the service is provided to a person not 
engaged in business or is unrelated to the 
person's business activities in the state, but the 
service requires the person to be physically 
present in the state at the time the service is 
received, the activity is related to a specific 
location in the state, or the customer resides in 
the state. The recently released version of the 
draft rule lists examples of services that relate to 
real property and tangible personal property.  
 
Single-receipts factor for royalties 
 
Similar to apportioning service receipts above, 
RCW 82.04.462 requires that taxpayers 
apportion royalty income to Washington based 
on a receipts factor, the numerator of which is 
equal to the taxpayer's total gross income 
attributable to the state as a result of engaging in 
the apportionable activity during the tax year, and 
the denominator of which is equal to the 
taxpayer's total gross income as a result of 
engaging in the apportionable activity during the 
tax year.   
 

Pursuant to RCW 82.04.462, royalty receipts are 
also attributed to a state based on a cascading 
method: 
 

 First, to the state where the customer used 
the intangible property.   

 If a taxpayer is unable to separately 
determine the use of the intangible property 
in specific states, and the customer used the 
intangible property in multiple states, the 
royalty receipts are attributed to the state in 
which the intangible property was primarily 
(more than 50%) used.  

 If the taxpayer is unable to attribute royalty 
receipts to where the customer used the 
intangible property, then such receipts must 
be attributed to the following locations, listed 
according to priority: (1) the location of the 
office of the customer from which the royalty 
agreement with the taxpayer was negotiated; 
(2) the state to which the billing statement or 
invoices are sent to the customer by the 
taxpayer; (3) the state from which the 
customer sends payment to taxpayer; or (4) 
the state where the customer is located, as 
indicated by the customer’s address shown 
in the taxpayer’s business records 
maintained in the regular course of business 
or obtained during negotiation of the contract 
for the use of the taxpayer’s intangible 
property, including any address of a 
customer’s payment instrument when readily 
available to the taxpayer and no other 
address is available.  

 If the taxpayer is still unable to determine the 
proper state, then royalty receipts are to be 
sourced to the commercial domicile of the 
taxpayer. 

 
The recently released version of Emergency 
Draft Rule 458-20-19403 expands the first 
sourcing rule by explaining that the taxpayer may 
use a reasonable method of proportionally 
assigning the use of the intangible property 
among states. In addition, the draft rule provides 
a framework analysis for "the use of intangible 
property," dividing the attribution of such use into 
three categories: marketing use, non-marking 
use, and mixed use.  Interestingly, the marketing 
use considers the location of the ultimate 
consumer to be a relevant factor, regardless of 
how far downstream the ultimate consumer is 
from the licensor. 
 
Single-receipts factor for financial institutions 
 
RCW 82.04.460 and RCW 82.04.462 lay out 
definitions and approaches to determine how to 
apportion income of financial institutions.  
Emergency Draft Rule WAC 458-20-19404 
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specifically applies to a financial institution's 
service and other activities income; all other 
apportionable income is to be apportioned 
pursuant to the general rules for single-receipts 
factor apportionment (Emergency Draft Rule 
WAC 458-20-19402) or the rules for apportioning 
royalty receipts (Emergency Draft Rule WAC 
458-20-19403).  
 

PwC observes:  The Washington State 
Legislature excluded certain entities from the 
definition of "financial institution" as of June 
1, 2010.  Entities who apportioned income as 
a "financial institution" prior to June 1, 2010 
under WAC 458-20-14601 should consider 
whether they are still treated as such by 
Washington for periods after June 1, 2010. 

 
 
 

For more information, please do not hesitate to contact: 
 
 
Michael Kelley  (206) 398-3503 michael.s.kelley@us.pwc.com 

Stephanie Anderson (206) 398-3424 stephanie.d.anderson@us.pwc.com 

Dorothy Lo   (202) 346-5141 dorothy.lo@us.pwc.com 
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