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In Tarrant Regional Water District v. Herrmann, 2013 WL 2631063 (2013), the US Supreme Court 

upheld the principle that interstate compacts are contracts construed under contract law principles and 

may pre-empt state statute. A compact’s express terms are the best indication of the parties’ intent.  If the 

express terms of the compact are ambiguous, other interpretive tools may be used to shed light on the 

intent of the Compact’s drafters. 

 

In detail 

US Supreme Court and the 

Red River Compact 

The Red River Compact 
allocates water rights relating to 
the Red River basin among 
Texas, Oklahoma, Arkansas, and 
Louisiana. Tarrant Regional 
Water District (Tarrant), a 
Texas state agency, sought a 
water resource permit to divert 
water from a Red River 
tributary located in Oklahoma 
to Texas. Since Oklahoma 
statutes effectively prevented 
out-of-state entities from taking 
or diverting water away from 
the state, Tarrant also filed suit 
to enjoin enforcement of these 
state statutes. 

Tarrant argued before the US 
Supreme Court that because the 
Red River Compact water 
allocation provision was silent 

with regard to state lines it had 
the right to divert water from  

Oklahoma.  The Oklahoma 
Water Resources Board, on the 
other hand, argued the Compact 
language at issue did not 
provide such rights to the 
signatory states, including 
Texas. 

The Court ruled that the key to 
resolving this dispute was 
interpreting the language of the 
Compact.  If the language was 
interpreted as meaning state 
borders were irrelevant, then 
the Oklahoma statutes “must be 
pre-empted.”  Upon review of 
the relevant Compact language, 
however, the Court found the 
provision at issue ambiguous 
and therefore turned to other 
interpretative tools to shed light 
on the intent of the Compact’s 
drafters. 

Applying Tarrant to the 

Multistate Tax Compact 

The Tarrant court held that 
language found within a 
Compact may pre-empt a 
conflicting state statute.  To do 
so, however, the express terms 
of the Compact must evidence 
such intent of the parties.  This 
same principle may be applied 
to the current issue before the 
California Supreme Court in 
Gillette: whether a subsequently 
enacted state statute pre-empts 
the apportionment election 
found in Article III of the 
Multistate Tax Compact. 

 Article III of the Multistate Tax 
Compact provides: 

Any taxpayer subject to an 
income tax whose income is 
subject to apportionment and 
allocation for tax purposes 
pursuant to the laws of a party 

 

http://www.supremecourt.gov/opinions/12pdf/11-889_5ie6.pdf
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state . . . may elect to apportion and 
allocate his income in the manner 
provided by the laws of such state or 
. . . may elect to apportion and 
allocate in accordance with Article 
IV. 

In Tarrant, the provision at issue was 
silent with regard to cross-border 
rights.  In contrast, the express terms 
of the Multistate Tax Compact provide 
party states may elect to apportion 
pursuant to either state law or under 
Article IV.  Nothing that appears 
within Article III is ambiguous, or as 
found in Tarrant, would appear to 
create anomalous results. 

Other Interpretive Tools 

The Multistate Tax Commission 
(Commission) argues that despite the 
clear language found in Article III, the 
terms of the Multistate Tax Compact 
allow for flexibility, which is 
supported by a “course of 
performance” of Compact member 
states.  The Commission points out in 
its Brief to the California Appellate 
Court that the Compact is silent when 
it comes to members varying from the 
agreement’s provisions, thus 
indicating it was not designed to be a 
“system where no one member could 
make changes without all members 
doing the same.”  Citing Alabama v. 
North Carolina, the Commission 
argues that when it comes to the 
obligations of the parties to a 
compact, courts have long recognized 
the parties’ course of performance in 
determining the scope of obligations.  
In the Gillette case, the California 
Franchise Tax Board also cited 
Alabama for support that the parties’ 
course of performance was highly 
significant. 

In Tarrant, the Court likewise 
addressed Alabama v. North 
Carolina, but only after determining 
the relevant Compact provision was 
ambiguous.  Tarrant argued that 
silence with regard to cross border 

water diversions evidenced a clear 
intent.  The Court noted that other 
sections of the Red River Compact 
“cut against [Tarrant’s] reading” 
therefore, creating an ambiguity in the 
language.  As a result, the Court then, 
and only then, turned to “other 
interpretive tools” such as the 
customary practices found in 
Alabama v. North Carolina.  
Similarly, the California Appellate 
Court in Gillette said “Alabama v. 
North Carolina (2010) ___ U.S. ___ 
[130 S.Ct. 2295], characterized as 
“particularly instructive” by the FTB, 
is not”, and it dismissed the FTB’s 
reliance because the MTC’s “express, 
unambiguous terms require extending 
taxpayers the option of electing” the 
MTC’s apportionment formula. 

In contrast to the facts in Tarrant, the 
MTC’s Article III apportionment 
election is unambiguous.  Taxpayers 
are not relying on the failure of the 
drafters to address the apportionment 
election.  The Multistate Tax 
Commission’s claim that silence with 
regard to varying from the Compact’s 
provisions, like in Tarrant, does not 
evidence any intent and does not give 
license to the party states to deviate 
from Article III provisions. 

Tarrant Amici parties that are 

also Multistate Tax Compact 

members support following 

Compact language  

Interestingly, the amicus brief in 
Tarrant signed by Multistate Tax 
Compact states of Colorado, Idaho, 
Michigan, New Mexico and Utah 
stated: 

The adage  ‘good fences make good 
neighbors’ aptly expresses the 
interests of the amici curiae, seven 
States that rely on the language of 
interstate compacts to delineate 
interstate water rights and provide a 
framework for cooperation on issues 
involving water use. As the Chief 
Justice has explained, conflicts like 

the one at issue here “would be 
grounds for war” in the 
international context. South 
Carolina v. North Carolina, 558 
U.S. 256, 289 (2010) (Roberts, C.J., 
concurring in the judgment in part 
and dissenting in part). In our 
federal system, States instead 
negotiate and join compacts to settle 
disputes implicating their 
sovereignty... 

In the view of amici curiae, the 
bargain struck by the compacting 
states should be conclusive of this 
dispute. The language of an 
interstate compact, like a good 
fence, is the best tool to ensure 
neighborly cooperation among 
compacting States in the long run. 

All these MTC states supported the 
brief arguing that the language of the 
Compact controls. 

State Sovereignty 

In Tarrant, the Court recognized that 
a “State does not easily cede its 
sovereignty [and that] has informed 
our interpretation of interstate 
compacts.” This principle is easily 
observed in the Multistate Tax 
Compact - states maintained their 
sovereignty by having their own state 
tax systems while taxpayers, in turn, 
were provided with the right to elect a 
uniform method of apportionment 
(UDITPA in Article IV) on a year-by-
year basis in each party state. 

The Joint Audit Program 

Tarrant stands for the principle that a 
compact’s express terms are the best 
indication of the parties’ intent.  
Article VIII of the Multistate Tax 
Compact states “Any party state . . . 
may request the commission to 
perform the audit on its behalf. . . 
Information obtained by any audit 
pursuant to this article shall be 
confidential and available only for tax 
purposes to party states. . .” 

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021166035&pubNum=0000780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021166035&pubNum=0000780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021166035&pubNum=0000780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.History*oc.Search)
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 The Multistate Tax Compact does not 
define “party state,” but a close 
reading of Tarrant, calls into question 
whether the Multistate Tax 
Commission may audit or share 
information about states that are not 
full members of the Multistate Tax 
Compact. 

If the joint audit program and 
information sharing are limited to 
party states, and the Multistate Tax 
Commission’s activities are in 
contravention of such limitations, 
what are the consequences of not 
following the Compact provisions? 
Non-party states pay a surcharge for 

the Audit Program, whereas 
Sovereignty member states (Georgia, 
Kentucky, Louisiana, New Jersey, 
South Carolina, and West Virginia) do 
not pay the surcharge yet are granted 
the right to participate on the audit 
committee and in the audit selection 
process.  The Multistate Tax Compact 
is not silent on this issue, nor does 
there appear to be any ambiguity on 
this point: Information obtained by 
any audit “shall be confidential and 
available only for tax purposes to 
party States.” 

While the Tarrant decision does not 
directly address this issue, it is clear 

from the case that the Court places 
great emphasis on the express 
language of a compact.  At a 
minimum, therefore, Tarrant tells us 
that further examination of the 
Multistate Tax Compact and the 
activities of the Commission are 
warranted. 

For more insight, read Michael 
Herbert and Bryan Mayster’s article, 
The impact of MTC withdrawals on 
the Commission’s joint audit 
program. 
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