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Tennessee - Patent licensor not doing 
business in the state 

January 17, 2013 

In brief 

The Tennessee Department of Revenue ruled that a company's contact with Tennessee is "too remote and 

indirect" to be considered "doing business" in the state for franchise and excise tax purposes. The 

company licenses patents to an affiliate. The affiliate uses the patents to have products manufactured on 

its behalf outside of Tennessee. The products are sold to a partnership, 99% owed by an unrelated party, 

that ultimately sells the products to customers in Tennessee. Because none of the company's patent 

licensing activities occur in Tennessee, it is not "doing business" in the state. [Tennessee Department of 

Revenue, Revenue Ruling #12-27 (11/14/12, released 1/8/13)] 

 

In detail 

Facts 

Company is an out-of-state 
corporation principally engaged 
in the business of holding, 
managing, and licensing certain 
patents. Company has no office 
or employees in Tennessee, does 
not own or lease tangible 
personal property in Tennessee, 
and does not solicit licensing 
opportunities in Tennessee. 

Company licenses its patents to 
an affiliate (Licensee). Licensee 
has no office or employees in 
Tennessee and owns no tangible 
or real property in Tennessee. 
Licensee has certain products 
manufactured on its behalf by 
an affiliate that ships the 
products to Licensee's 
warehouse in a state outside of 
Tennessee.  

Licensee sells the products to a 
partnership (Partnership) and 
ships the products via common 
carrier to Partnership's 
warehouse in various states, 
including Tennessee. 
Partnership sells and distributes 
the products to locations 
throughout the United States, 
including Tennessee. 
Partnership is owned 1% by 
Company's affiliate and owned 
99% by an unrelated third party. 

Licensee pays a royalty to 
Company for the use of the 
patents, based on a percentage 
of Licensee's sales to 
Partnership. The royalty is due 
and payable once Partnership 
sells its products to customers. 

Tennessee connections "too 

remote" and indirect to 

constitute "doing business" 

Tennessee imposes a franchise 
and excise tax on all persons 
"doing business within 
Tennessee," which is defined as: 
(1) any activity purposefully 
engaged in; (2) within 
Tennessee; (3) by a person with 
the object of gain, benefit, or 
advantage. 

The Department found that 
Company does not engage in 
any activities within Tennessee. 
Under the facts presented, 
Company's contacts with 
Tennessee arise solely from the 
eventual sale and delivery into 
Tennessee of products 
manufactured outside the state 
using Company's patents. 
Accordingly, Company's contact 
with Tennessee is too remote 
and indirect to be characterized  
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as an activity "purposefully engaged 
in" within Tennessee. 

Company could be "doing 

business" in Tennessee if products 

were manufactured in Tennessee 

In a footnote, the Department 
provided that Company could have 
been "doing business" in Tennessee if 
Licensee used the patents in a 
manufacturing facility in Tennessee. 
For support, the Department cited to 
the 2009 New Jersey Supreme Court 
decision in Praxair Tech., Inc. v. Dir. 
Div of Taxation. Click here for our 
summary of the Praxair decision.  

US Constitution considerations 

not addressed 

The Department recognized that in 
order for Company to have a 
Tennessee franchise and excise tax 
filing obligation, Company must: (1) 
be doing business in Tennessee; and 
(2) Tennessee's power to tax Company 
must not be prohibited by the Due 
Process Clause or the Commerce 
Clause of the US Constitution. The 
Department noted that, because 

Company is not "doing business" in 
Tennessee, the revenue ruling does 
not address whether the Due Process 
Clause or Commerce Clause was 
violated.  

The takeaway 

While the ruling provides some 
valuable insight as to the 
Department's views regarding what it 
means to be doing business in 
Tennessee, taxpayers should be 
cognizant of the fact that it is written 
in a way that narrows its application. 
As mentioned, a footnote to the ruling 
states that a different conclusion 
could have been reached had Licensee 
been manufacturing the products in 
Tennessee, so the ruling cannot 
simply be interpreted as an outright 
rejection of economic activity 
satisfying the doing business 
requirement. Further, the ruling begs 
a host of additional questions such as 
whether the indirect sale of products 
through Partnership made a 
difference in the analysis, or whether 
the fact that the products were 

manufactured by a person other than 
Licensee somehow affected the 
outcome.  

It is important to note that the 
Department did not opine on any 
constitutional questions. As the 
Department noted in the ruling, 
whether or not Tennessee franchise 
and excise tax may be imposed is 
dependent upon both state law 
questions and constitutional 
questions. The ruling only addresses 
the state law issue, and leaves open 
the constitutional question. Thus, 
while the footnote in the ruling 
indicates that the Department believes 
an entity's own physical presence in 
the state may not be required for a 
taxpayer to be "doing business" in 
Tennessee, the ruling gives no 
indication of whether or not the 
Department would conclude that the 
license of intangibles in the state 
would be sufficient to establish the 
requisite substantial nexus for 
Commerce Clause purposes.
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