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The South Carolina Court of Appeals held that the Department of Revenue, as the 

proponent of an alternative apportionment method, bore the burden of proving that 

the proposed method of alternative apportionment was reasonable and more 

appropriate than any competing methods. [CarMax Auto Superstores West Coast, 

Inc. v. South Carolina Department of Revenue, S.C. Ct. of Appeals, Opinion No. 

4953, 3/14/12]  

Background 
CarMax Auto Superstores West Coast, Inc. ("CarMax West") and CarMax Auto 

Superstores, Inc. ("CarMax East") own 93.5% and 6.5%, respectively, of CarMax 

Business Services, LLC ("CBS"), a multi-member limited liability company that 

houses financing operations, performs certain shared services, and holds the 

intellectual property for the companies in the CarMax group. CBS charges a 

management fee, which includes an intellectual property royalty. The income from 

the management fee and the financing component is distributed to CarMax West and 

CarMax East based on their respective interests in CBS.  

CarMax West filed South Carolina corporate income tax returns for the years 2002-

2007 using the standard double-weighted sales factor apportionment formula under 
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the law as it existed at the time. (Currently, South Carolina employs a single sales 

factor apportionment formula.)  On audit, the Department invoked an alternative 

apportionment formula which divided CarMax West's income from royalties and 

financing receipts from within South Carolina by its total royalties and financing 

receipts from everywhere it does business and issued an assessment. This method did 

not include retail income earned by CarMax West in other states. 

After the audit CarMax West filed amended returns in September 2009 using a gross 

receipts formula, which divides the taxpayer's South Carolina gross receipts by the 

taxpayer's total receipts in all states, and multiplying this by the taxpayer's 

apportionable net income to determine taxable income. Here, CarMax included in the 

numerator income from South Carolina royalties but excluded financing revenue. 

CarMax West filed for a hearing in the Administrative Law Court ("ALC"). The ALC 

upheld the Department's alternative apportionment method, determining that it was 

reasonable and did not violate the Commerce Clause. CarMax appealed from this 

determination.  

Burden of proof 
On appeal, CarMax West argued that the ALC erred in "failing to place the burden of 

proof on the Department to establish by clear and convincing evidence that the 

standard statutory apportionment method used by CarMax West did not reflect the 

extent of CarMax West's business in South Carolina and that the Department's 

alternative accounting method is reasonable."  CarMax West argued that where one 

party wants to deviate from the standard apportionment method, the burden is on 

that party to show why the standard method should not be used and why the 

alternative method is reasonable.  

The Department argued that it bore the "burden of proving CarMax West's chosen 

method of apportionment" was not reasonable. Thereafter, CarMax West would bear 

the burden "of proving by clear and convincing evidence that under the Department's 

alternative method the income attributed to South Carolina is 'out of all appropriate 

proportions to the business transacted' in South Carolina or has led to a 'grossly 

distorted result.'" 

The court concluded that the Department bears the burden of proving the statutory 

formula does not fairly represent CarMax West's business activity in South Carolina 

and also bears the burden of proving its "alternative accounting method is reasonable 

and more fairly represents CarMax West's business activity in South Carolina." 

The court cited the South Carolina Supreme Court's decision in Media General 

Communications, Inc.  In Media General, the taxpayer's alternative method of 

apportionment was upheld because the Department failed to establish that another 

method would be more appropriate. In this case, the court held that "based on Media 

General, the Department, as a proponent of an alternative apportionment method, 

must establish that its alternative method is not only appropriate, but more 

appropriate than any competing methods."  
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Standard of proof 
Further, the court found that, while the statutes do not provide a standard of proof, it 

is the intent of the General Assembly to "require proponents of alternative 

apportionment methods to prove their method fairly represents the extent of the 

taxpayer's business activity in South Carolina." With no statutory authority and no 

evidence of legislative intent to apply the clear and convincing standard, the court 

disagreed with CarMax and held that the correct standard to apply is the 

preponderance of the evidence burden of proof. 

PwC Observes 
"The holding of the court of appeals that the proponent of an alternative 

apportionment formula bears the burden of proving that is reasonable makes perfect 

sense, if for any reason because it is equitable," notes Kelly Smith, PwC SALT Partner 

in Atlanta. "As such, the court's holding should come as no surprise. What is most 

interesting is the court's finding that the proponent of the alternative method is 

required to prove that it is more appropriate than any other competing method.  This 

additional requirement could, in all likelihood, make it very difficult for any party 

proposing an alternative apportionment method to sustain its position since it 

effectively forces that party to prove a negative (i.e., that there is no more appropriate 

method)." 

"It will be interesting to see how this is dealt with by the Department when the case is 

argued again before the ALC.  Lastly, at the risk of stating the obvious, taxpayers 

must keep in mind that this issue is not closed.  While the court of appeals did find in 

favor of the taxpayer, it did not hold that the Department's proposed alternative 

apportionment method was inappropriate, and the case has been remanded to the 

ALC for reconsideration." 
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