
MyStateTaxOffice 

www.pwc.com 

 

 

2013 begins with a flurry of sales tax 
nexus expansion proposals 

March 1, 2013 

In brief 

Over the past several years, states have sought to increase their sales tax revenues, largely through the 

enactment of sales tax nexus expansion laws. These laws generally seek to impose collection 

responsibilities on out-of-state sellers making in-state sales of tangible personal property, mostly via the 

Internet. The 2013 legislative season is proving that, once again, these proposals are very popular, with 

many states proposing laws expanding sales tax nexus less than two months after sessions began. 

 

In detail 

Outlined below is a sample of 
sales tax nexus expansion 
legislative proposals currently 
under consideration in several 
states.  

Florida 

Introduced on January 16, 2013, 
S.B. 316 would require out-of-
state retailers to collect sales 
and use tax on sales made via 
the Internet.  

The legislation would amend the 
definition of a ‘mail order sale’ 
to include sales of tangible 
personal property ordered on 
the Internet. Every dealer who 
makes a mail order sale would 
be required to levy and collect 
sales and use tax if a person, 
other than a person acting in the 
capacity of a common carrier, 
has nexus with Florida and: 

 sells a similar line of 

products as the dealer and 

does so under the same or 

similar business name 

 maintains an office, 

distribution facility, 

warehouse, storage place, or 

similar place of business in 

this state to facilitate the 

delivery of property or 

services sold by the dealer to 

the dealer's customers 

 uses trademarks, service 

marks, or trade names in this 

state which are the same or 

substantially similar to those 

used by the dealer 

 delivers, installs, assembles, 

or performs maintenance 

services for the dealer's 

customers in this state 

 facilitates the dealer's 

delivery of property to 

customers in this state by 

allowing the dealer's 

customers to pick up 

property sold by the dealer at 

an office, distribution facility, 

warehouse, storage place, or 

similar place of business 

maintained by the person in 

this state, or 

 conducts any other activities 

in this state that are 

significantly associated with 

the dealer's ability to 

establish and maintain a 

market in Florida for the 

dealer's sales  

The legislation would provide 
that a dealer is not required to 
collect and remit sales or use tax 
unless it: (1) has physical 
presence in Florida, or (2) the 
activities conducted in the state 
on the dealer's behalf are 
significantly associated with the 
dealer's ability to establish and 
maintain a market for sales in 
the state. 

 

http://www.flsenate.gov/Session/Bill/2013/0316
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The legislation also contains click-
through nexus provisions that would 
create a rebuttable presumption of 
nexus if a dealer enters into an 
agreement with one or more Florida 
residents under which the resident, 
for a commission or other 
consideration, directly or indirectly 
refers potential customers, by a link 
on an Internet website, or otherwise, 
to the dealer. For this provision to 
apply, cumulative gross receipts from 
such sales must be in excess of 
$10,000 during the 12 months 
immediately before the rebuttable 
presumption arose.  

The presumption may be rebutted by 
the submission of evidence proving 
that the residents with whom the 
dealer has an agreement did not 
engage in any activity within the state 
that was significantly associated with 
the dealer's ability to establish or 
maintain a market in Florida during 
the 12 months immediately before the 
presumption arose.  

S.B. 316 was referred to the Senate 
Appropriations Subcommittee on 
Finance and Tax on February 12, 
2013. If enacted, the legislation would 
take effect July 1, 2013.  

Florida House Bill 497, introduced 
January 22, 2013, proposes similar 
provisions to S.B. 316. However, H.B. 
497 provides that even if a dealer 
without a Florida physical presence 
has activities conducted in Florida on 
the dealer's behalf that are 
significantly associated with the 
dealer's ability to establish and 
maintain a market for sales in this 
state, the dealer is not required to 
collect/remit sales or use tax if gross 
revenue from sales in this state are 
less than $100,000 annually. On 
January 30, 2013, H.B. 497 was 
referred to the Finance and Tax 
Subcommittee, Economic 
Development and Tourism 

Subcommittee and the Education 
Committee. 

Hawaii 

House Bill 1257, introduced on 
January 24, 2013, would amend 
Hawaii’s general excise tax law to add 
affiliate and click-through nexus 
provisions substantially similar to 
those introduced in Florida as 
described above. The Finance 
Committee recommended passage on 
March 1, 2013, with amendments 
including changing the effective date 
to July 1, 2030.  

A companion bill, S.B. 1335, was 
introduced the same day in the 
Senate. If enacted, the legislation 
would take effect July 1, 2013.  

Indiana 

Legislation is currently under 
consideration in the Indiana Senate 
that would amend the definition of ‘a 
retail merchant engaged in Indiana’ 
for sales and use tax purposes and 
provide for affiliate and click-through 
nexus. H.B. 1007 passed the Indiana 
House and was referred to the Senate 
on February 4, 2013.  

Under the proposed legislation, the 
definition of ‘a retail merchant 
engaged in Indiana’ is amended to 
include a person that enters into an 
arrangement with any person, to 
facilitate the retail merchant's delivery 
of property to customers in Indiana by 
allowing the retail merchant's 
customers to pick up property sold by 
the retail merchant at an office, 
distribution facility, warehouse, 
storage place, or similar place of 
business maintained by the person in 
Indiana. The affiliate and click-
through nexus provisions are 
substantially similar to those 
introduced in Florida.  

If enacted, the legislation would take 
effect on July 1, 2013.  

Similar legislation, H.B. 1543, was 
introduced in the House on January 
22, 2013, and in the Senate, S.B. 309, 
on January 8, 2013. However, neither 
bill has advanced since introduction.  

Kansas 

Passed by the Kansas Senate on 
February 20, 2013, S.B. 84 would add 
affiliate and click-through nexus 
provisions to Kansas sales and use tax 
laws. Such provisions are substantially 
similar to those introduced in Florida. 
S.B. 84 is currently under 
consideration by the Kansas House. If 
enacted, the legislation would take 
effect from and after its publication in 
the statute book.  

Maine 

Under consideration in the Maine 
House are two bills, H.P. 228 and H.P. 
251, which would require the 
collection of sales tax by businesses 
making sales to persons in Maine, 
particularly via the Internet.  

Both bills would require every agent, 
representative, salesperson, solicitor, 
or distributor that has a substantial 
physical presence in the state 
sufficient to satisfy the requirements 
of the Due Process and Commerce 
Clauses of the US Constitution to 
register as a seller in Maine if the 
person: 

 makes retail sales in Maine on 

behalf of a principal that is outside 

Maine, and  

 receives compensation by reason of 

sales made outside Maine by a 

principal for use, storage, or other 

consumption in Maine.  

The legislation would add affiliate and 
click-through nexus provisions to 
Maine sales and use tax law.  

Additionally, H.P. 228, would require 
the Department of Administrative and 
Financial Services, Bureau of Revenue 
Services to prepare a report to identify 

http://www.myfloridahouse.gov/Sections/Bills/billsdetail.aspx?BillId=49614
http://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=HB&billnumber=1257&year=2013
http://www.capitol.hawaii.gov/measure_indiv.aspx?billtype=SB&billnumber=1335&year=2013
http://www.in.gov/apps/lsa/session/billwatch/billinfo?year=2013&session=1&request=getBill&docno=1007
http://www.in.gov/apps/lsa/session/billwatch/billinfo?year=2013&request=getBill&docno=1543
http://www.in.gov/apps/lsa/session/billwatch/billinfo?year=2013&request=getBill&docno=309
http://www.kslegislature.org/li/b2013_14/measures/sb84/
http://www.mainelegislature.org/LawMakerWeb/summary.asp?ID=280046781
http://www.mainelegislature.org/LawMakerWeb/summary.asp?ID=280046819
http://www.mainelegislature.org/LawMakerWeb/summary.asp?ID=280046819
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any changes to the Maine Revised 
Statutes that are needed to conform to 
the Streamlined Sales and Use Tax 
Agreement. The legislation would 
require the report and proposed 
legislation to be submitted to the Joint 
Standing Committee on Taxation by 
January 15, 2014. 

Massachusetts 

Introduced on February 15, 2013, S.B. 
1330 would add click-through nexus 
provision to Massachusetts sales and 
use tax laws. Under the proposed 
legislation, any person shall be 
presumed to be a vendor if said 
person enters into an agreement with 
a resident of the Commonwealth 
under which the resident, for a 
commission or other consideration, 
directly or indirectly refers potential 
customers, whether by a link on an 
Internet website or otherwise, to the 
person, if the cumulative gross 
receipts from sales by the person to 
customers in the Commonwealth who 
are referred to the person by all 
residents with similar agreements 
with the person is in excess of 
$10,000 during the preceding 12 
months. This presumption may be 
rebutted by proof that the resident 
with whom the person has an 
agreement did not engage in any 
solicitation in the Commonwealth on 
behalf of the person that would satisfy 
the nexus requirement of the US 
Constitution during the 12 month 
period in question.  

Michigan 

Introduced on February 6, 2013, H.B. 
4202 and H.B. 4203 would add 
affiliate and click-through nexus 
provisions to Michigan sales and use 
tax laws. These provisions are 
substantially similar to those 
introduced in Florida. If enacted, the 
legislation would be effective 30 days 
after the date of enactment.  

Minnesota 

Introduced on January 10, 2013, S.F. 
8 would amend Minnesota sales and 
use tax law to add click-though nexus 
provisions substantially similar to 
those introduced in Florida. A 
companion bill, H.F. 492, was 
introduced on February 11, 2013, in 
the House.  

Under the proposed legislation, 
‘solicitor’ means a person, whether an 
independent contractor or other 
representative, who directly or 
indirectly solicits business for the 
retailer. A retailer is presumed to have 
a solicitor in the state if it enters into 
an agreement with a resident under 
which the resident, for a commission 
or other consideration, directly or 
indirectly refers potential customers, 
whether by a link on an Internet 
website or otherwise, to the seller. 
However, this presumption is 
rebuttable.  

If enacted, the legislation would take 
effect for sales and purchases made 
after June 30, 2013.  

Mississippi 

The Mississippi House of 
Representatives passed H. B. 933 on 
February 7, 2013 that includes click-
through and affiliate nexus provisions. 
H.B. 933’s bill history reports that the 
bill ‘died in committee’ on February 
11, 2013. 

New Mexico  

Introduced on February 14, 2013, S.B. 
539 would require remote sellers to 
pay gross receipts tax in New Mexico. 
The proposed legislation would 
amend the definition of ‘engaging in 
business’ to include selling goods or 
products delivered directly or 
indirectly to a customer located in 
New Mexico. Additionally, the 
legislation repeals the current 
exemption for services performed out 
of state for in-state use. 

If enacted, the legislation would take 
effect July 1, 2013.  

Oklahoma 

Introduced on February 4, 2013, H.B. 
1337 would amend the definition of a 
taxable ‘sale.’ Under the amended 
definition, ’sale’ would include the 
sale over the Internet and delivery of 
tangible personal property to a 
purchaser in Oklahoma by an out-of-
state vendor regardless of whether or 
not the out-of-state vendor has 
substantial nexus in the state. 
However, sales of tangible personal 
property made by an out-of-state 
vendor domiciled in a state that has 
passed laws exempting sales made by 
Oklahoma businesses from sales tax 
are exempt from collection 
requirements.   

If enacted, the legislation would take 
effect immediately.  

Utah 

Introduced on February 22, 2013, S.B. 
226 expands Utah affiliate nexus 
provisions and incorporates click-
through nexus provisions into law.  

Under the expanded affiliate nexus 
provisions, the legislation would 
create a rebuttable presumption that a 
seller is engaged in the business of 
selling tangible personal property, a 
service, or a product transferred 
electronically for use in Utah and 
required to collect and remit tax if the 
seller: (1) holds a substantial 
ownership interest in a related seller; 
or (2) is owned in whole or in 
substantial part by a related seller 
and: 

 a related seller has a place of 

business or an in-state employee 

that is used to deliver products, 

services, or products transferred 

electronically to the seller 

 a related seller delivers, installs, 

assembles, or performs 

http://www.malegislature.gov/Bills/188/Senate/S1330
http://www.malegislature.gov/Bills/188/Senate/S1330
http://www.legislature.mi.gov/(S(yjkwgt55wmbrv3mxi4zr15aw))/mileg.aspx?page=getObject&objectName=2013-HB-4202
http://www.legislature.mi.gov/(S(yjkwgt55wmbrv3mxi4zr15aw))/mileg.aspx?page=getObject&objectName=2013-HB-4202
http://www.legislature.mi.gov/(S(yjkwgt55wmbrv3mxi4zr15aw))/mileg.aspx?page=getObject&objectName=2013-HB-4203
http://www.senate.leg.state.mn.us/bills/billinf.php?ls=88&billnum=8
http://www.senate.leg.state.mn.us/bills/billinf.php?ls=88&billnum=8
https://www.revisor.mn.gov/bin/bldbill.php?bill=H0492.0.html&session=ls88
http://billstatus.ls.state.ms.us/2013/pdf/history/HB/HB0933.xml
http://www.nmlegis.gov/lcs/_session.aspx?Chamber=S&LegType=B&LegNo=539&year=13
http://www.nmlegis.gov/lcs/_session.aspx?Chamber=S&LegType=B&LegNo=539&year=13
http://www.oklegislature.gov/BillInfo.aspx?Bill=hb1337&Session=1300
http://www.oklegislature.gov/BillInfo.aspx?Bill=hb1337&Session=1300
http://le.utah.gov/~2013/bills/static/SB0226.html
http://le.utah.gov/~2013/bills/static/SB0226.html
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maintenance services for the 

seller's Utah purchases 

 a related seller facilitates the 

seller's delivery of property to a 

purchaser in Utah by allowing the 

purchaser to pick up the property 

at a location that is maintained by 

the related seller, or 

 a related seller conducts another 

activity in Utah that is significantly 

associated with the seller's ability 

to establish and maintain a market 

in the state for the seller.  

The legislation would also impose 
click-through nexus provision similar 
to those introduced in Florida. In 
addition, for these provisions to apply 
in Utah, the seller's total taxable sales 
for the preceding 12 months to 
purchasers to Utah exceed $125,000. 

If enacted, this legislation would take 
effect July 1, 2013.  

West Virginia 

While not specific to Internet sales, 
H.B. 2754 (introduced on February 
27, 2013) would expand the definition 
of a ‘retailer engaging in business in 
this state’ to include any retailer that 
is: (1) a subsidiary of; (2) related to; or 
(3) unitary with an entity that: 

 pursuant to an agreement with or 

in cooperation with the related 

retailer, maintains an office, 

distribution house, sales house, 

warehouse or other place of 

business in this state 

 performs services in this state in 

connection with tangible personal 

property or services sold by the 

retailer, or any related entity, 

related member or part of the 

unitary business 

 by any agent, or representative (by 

whatever name called), or 

employee, performs services in this 

state in connection with tangible 

personal property or services sold 

by the retailer, or any related 

entity, related member or part of 

the unitary business, or 

 directly, or through or by an agent, 

representative or employee located 

in, or present in, this state, solicits 

business in this state for or on 

behalf of the retailer, or any related 

entity, related member or part of 

the unitary business. 

If enacted, this legislation would be 
applicable on and after June 1, 2013. 

The takeaway 

Sales tax nexus expansion laws are 
continuing to be popular among the 
states. Further, the evolution of these 
proposals demonstrates how 

aggressive states are becoming. In 
prior years, many of these laws 
focused on click-through provisions 
and/or the creation of physical 
presence through in-state members of 
a controlled group selling similar 
products under similar trade names as 
the out-of-state retailer. However, the 
current trend is to enact measures 
that go so far as to allow states to take 
the position, among others, that 
simply having any in-state person, 
related or not, using a similar trade 
mark can create nexus for an online 
retailer--arguably by helping to 
establish and maintain the online 
retailers' in-state market.  

Going even further, the proposals in 
New Mexico and Oklahoma do not 
require any physical presence or 
substantial nexus whatsoever. Though 
the above proposals have not yet been 
enacted, taxpayers should be aware of 
the great lengths states are taking in 
order to capture revenue from sales by 
out-of-state retailers.  

Adding to the interest on this topic, 
the issue is simultaneously being 
considered by Congress, with the 
Marketplace Fairness Act of 2013 
introduced in both the House and 
Senate on February 14, 2013 (click 
here for our summary). 
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