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Oregon repeals related party 
addback, retroactively expands safe 
harbor 

June 27, 2013 

In brief 

Oregon has repealed its addback of intangible expenses and costs paid to related members, effective for 

tax years beginning on or after January 1, 2013. In addition, the legislation retroactively expands the safe 

harbor for a related member that is a foreign corporation not connected with a US trade or business. 

Taxpayers that added back expenses should consider refund claims to the extent they qualify under the 

retroactive application of the safe harbor exception. [H.B. 3069, enacted 6/24/13] 

 

In detail 

On June 18, 2009, Oregon 
enacted legislation requiring 
taxpayers to add back intangible 
expenses and costs directly or 
indirectly paid, accrued, or 
incurred in connection directly 
or indirectly with one or more 
direct or indirect transactions 
with one or more related 
members to the extent deducted 
in computing federal taxable 
income, provided the amounts 
are received by a related 
member that is not included in 
the same state return as the 
taxpayer.  The addback is not 
required for any portion of the 
intangible expense that the 
related member directly or 
indirectly paid, accrued or 
incurred to a person that is not a 
related member, if the 
transaction giving rise to the 
intangible expense was 

undertaken for a valid business 
purpose.  The 2009 legislation 
applied to tax years beginning 
on or after January 1, 2010.  It 
was based on model MTC 
language, which was intended to 
stop certain perceived abuses.  

As initially proposed, H.B. 3069 
just provided for the expanded 
safe harbor, which was intended 
to remedy an unintended 
consequence of the addback 
statute.  In committee 
testimony, representatives from 
a technology company asserted 
that the Oregon addback 
provision adversely impacted 
technology companies with 
offshore intellectual property, 
an impact not created by other 
state addback statutes.  The 
expanded safe harbor provision 
provides that, retroactively to 
the year the addback provision 
first took effect, the addback 

does not apply if: (1) the 
transaction giving rise to the 
expense was undertaken for a 
valid business purpose; and (2) 
the related member is a foreign 
corporation under I.R.C. 
§1563(b)(2)(C).   

In a later work session, the 
committee decided to repeal the 
entire provision prospectively. 
This decision was partially 
based on the perception that 
ORS 314.295, which is Oregon’s 
transfer pricing statute, was 
sufficient to protect against the 
abuse the 2009 legislation was 
intended to prevent.  
Accordingly, the addback was 
repealed prospectively, for tax 
years beginning on or after 
January 1, 2013.  

 

 

https://olis.leg.state.or.us/liz/2013R1/Measures/Overview/HB3069
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The takeaway  

The expanded safe harbor potentially 
provides a refund opportunity for any 
taxpayer that added back expenses 
pursuant to a transaction involving a 
qualified foreign corporation for tax 
years beginning on or after January 1, 
2010.  

Although the addback is repealed, 
Oregon retains the authority to 
disallow certain intercompany 
transactions involving intangible 
assets under ORS 314.295.  Taxpayers 
should be reminded that Oregon rule 
150-314.295 provides that the user of 
an intangible asset must addback the 
royalty or other expense for such use 

when: the asset user is owned by the 
same interests as the asset owner, the 
user and owner are not included in the 
same Oregon return, and the 
separation of the asset use and asset 
ownership results in the evasion of tax 
or the computation of Oregon taxable 
income that is not clearly reflective of 
Oregon business income.

 
 

 
 

Let’s talk   

For more information about the Oregon legislation, please contact: 

State and Local Tax Services 

Tina Skidmore 
Partner, Seattle 
+1 (206) 398-3112 
tina.skidmore@us.pwc.com 

Nikki Dobay 
Manager, Portland 
+1 (971) 544-4467 
nikki.e.dobay@us.pwc.com 
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