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A corporation could not eliminate dividends received from its wholly owned 

subsidiary, an insurance company, because the insurance subsidiary was excluded 

from the parent's consolidated Oregon corporation excise (income) tax return, the 

Oregon Tax Court held. Under Oregon law (ORS 317.710(5)(b)), if an entity is 

required to use a different apportionment formula than a corporation with which it is 

affiliated, the entity is not permitted to be included in the same Oregon consolidated 

return even if it was included in the same federal consolidated return. As the 

insurance subsidiary was required to use an industry-specific apportionment formula 

and file a separate Oregon return, the dividends it paid to its parent may not be 

eliminated from the parent's Oregon consolidated return, the tax court concluded. 

[Stancorp Financial Group, Inc. v. Department of Revenue, Or. Tax Ct., TC-MD 

070881B, 8/22/11] 

Background 
Under ORS 317.715(1), if a corporation required to file an Oregon corporation excise 

tax return is a member of an affiliated group, "the corporation's Oregon taxable 

income shall be determined beginning with federal consolidated taxable income of 

the affiliated group…" ORS 317.267(2)(a)-(b) provides that "in the case of any 

dividend received from a 20 percent owned corporation," an entity is allowed a  
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deduction equal to 80 percent of the dividends received from the corporation if such 

dividends are included in federal taxable income.    

Standard Financial Group (SFG) is the parent corporation of an affiliated group that 

filed federal consolidated returns for 2002, 2003, and 2004. The affiliated group was 

engaged in a single unitary business that consisted of providing insurance services 

and asset management services. Standard Insurance Company (SIC) is an insurer 

and wholly owned subsidiary of SFG. SFG and its subsidiaries other than SIC are not 

insurers for purposes of Oregon law and filed Oregon consolidated returns for the 

2002, 2003, and 2004 tax years. During this period, SIC filed a separate Oregon 

return pursuant to ORS 317.710(5)(b).   

SIC paid dividends to SFG in the years at issue. In its federal consolidated returns for 

these years, SFG eliminated the dividends as intercompany distributions. Similarly, 

SFG reported the dividends as an elimination in filing its Oregon consolidated 

returns, and did not treat the dividends as items of income. On review, the Oregon 

Department of Revenue (DOR) issued notices of deficiency to SFG and added back 

the intercompany dividends. The DOR did permit, however, an 80 percent deduction 

of the intercompany dividends received pursuant to ORS 317.267(b). 

Tax court addresses differences between federal and 
Oregon law  
Before the tax court, SFG contended that federal consolidated return income is the 

starting point in Oregon pursuant to ORS 317.715(1). Because Oregon does not 

specifically require an addback for the intercompany dividends at issue (it does 

provide an addback for dividends in other situations), the dividends SIC paid to SFG 

should not be included as income in SFG's consolidated return.  

The DOR, on the other hand, contended that the federal intercompany rules do not 

apply when the transaction is between a member of an Oregon consolidated group 

(SFG) and a non-member (SIC). Accordingly, the dividends SIC paid to SFG are 

income to SFG and should be included in the starting point of its Oregon 

consolidated group's income, the DOR argued.  

In its decision, the tax court discussed PacifiCare Health Systems Inc. v. Dept. of 

Rev., 19 OTR 460 (7/1/08), where the plaintiffs filed a federal consolidated return 

but could not file an Oregon consolidated return because some members in the 

affiliated group were insurance companies. Although PacifiCare involved royalties 

and licensing, the underlying conclusion is the same, the court found: Where a 

member of a federal consolidated return is required to file separately for Oregon tax 

purposes, the Oregon consolidated group may not avail itself of the benefits of filing a 

state consolidated return with that Oregon non-member.  

The tax court specifically ruled that prior to determining the starting point of Oregon 

consolidated group income, the members must be separated under ORS 

317.710(5)(b). After the separation occurs, the evaluation of the starting point 

proceeds pursuant to ORS 317.715(1) for the remaining entities in the Oregon 

consolidated group. The result is that the Oregon consolidated group may not claim 

the benefits of having no net tax consequences for intercompany transactions with 

non-members, because non-members cannot be included in a consolidated return.   

http://www.leg.state.or.us/ors/317.html
http://www.leg.state.or.us/ors/317.html
http://www.leg.state.or.us/ors/317.html
http://www.leg.state.or.us/ors/317.html
http://www.leg.state.or.us/ors/317.html
http://www.leg.state.or.us/ors/317.html


 

PwC myStateTaxOffice 3 

 

The court concluded: "In summary, entities that engage in the insurance business in 

Oregon must file separate Oregon returns under ORS 317.710(5)(b) even if an entity 

is a unitary member [in a] federal consolidated return. Intercompany transactions 

between an insurance company and its unitary group are not eliminated when the 

insurance company is excluded from the Oregon consolidated return. Intercompany 

transactions must be included as income in the Oregon excise tax return despite the 

elimination under the federal consolidated return because the separation of entities 

and related transactions is made pursuant to ORS 317.710(5)(b) prior to the 

beginning point of income determination under ORS 317.715(1)." 

PwC Observes 
"This case illustrates a broader issue for state corporate taxpayers and for insurers in 

particular," observes Michelle Zahler, State and Local Tax Partner with PwC in 

Chicago, and co-leader of PwC's SALT Insurance Practice.  "Taxpayers, and often 

states, may naturally assume that they should start with line 28 or 30 from the 

federal return, without a careful analysis of whether adjustments may be appropriate 

because of the differences in state filing methodology.  As illustrated in this case, 

where the court examined legislative history to find the appropriate starting point, 

determining whether adjustments not spelled out in state law should be made is a 

difficult proposition.  Compounding this uncertainty are the variety of changes that 

may be required at the state level -- for example, accounting methods applicable at 

the federal level because of the composition of the federal group may not apply when 

filing separately at the state level.  In the insurance context, a whole new level of 

complexity exists, with federal filing methodologies (for example, the life-nonlife 

insurance consolidated return) that may have no corollary in state procedure." 
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