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A parent corporation may succeed to the 
investment tax credit carryover of its wholly 
owned subsidiary sold to a third party purchaser 
via a Section 338(h)(10) election, the New York 
Commissioner of Taxation and Finance held in 
an advisory opinion. ([N.Y. Dept. of Taxation and 
Finance, TSB-A-11(3)C, 02/18/2011] 
 
A parent corporation and wholly-owned 
subsidiary were members of a federal 
consolidated group that filed on a combined 
basis for New York franchise tax purposes 
(Article 9-A). The subsidiary, a manufacturer with 
New York operations, was eligible to claim the 
state's investment tax credit (ITC) for equipment 
and other property used in its business. 
However, the subsidiary was not able to use the 
credit against its tax liability in the year the credit 
was claimed but was allowed to carry forward the 
credit for the next 15 tax years. Prior to the 
expiration of this carry forward period, but after 
the date of the qualified property's useful life, the 
parent sold its stock in the subsidiary to an 
unrelated corporate purchaser.  The parent and 
purchaser made a joint IRC § 338(h)(10) election 
to treat the stock sale as a deemed asset sale. 
The parent asked the Department whether it 
could succeed to the ITC carryover of subsidiary 
after making the § 338(h)(10) election. 
 
Federal law 
 
The Department reviewed federal implications of 
making a § 338(h)(10) election and explained 
that, for federal tax purposes, the parent 
corporation would receive the proceeds of the 
subsidiary's deemed asset sale through a 
complete liquidation under IRC § 332 and, under 
§ 381(a)(1), the parent would have been able to 
succeed to any federal investment tax credit 
carryovers.   
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State law 
 
Taxpayers making qualifying investments may 
claim New York's ITC to offset their corporate 
income tax liability, subject to certain limitations 
on use, the Department explained.  If a taxpayer 
is not able to use the entire ITC generated in a 
tax year, the ITC may be carried over for up to 
fifteen years.  New York also applies a credit 
recapture mechanism if the qualifying property is 
disposed of or no longer in qualified use prior to 
the expiration of its useful life. As a example of 
this recapture, the Department highlighted the 
Tax Appeals Tribunal decision in Matter of the 
Petition of AIL Systems, Inc.¸ which required a 
target corporation in a § 338(h)(10) transaction to 
add back any New York ITC it had claimed on 
prior year returns that was attributable to assets 
that had not yet reached the end of their useful 
life.  The Department noted the Tax Appeals 
Tribunal's explanation that New York would 
follow the federal treatment under IRC § 338 
and, therefore, under the state's recapture 
provisions, the target would be required to 
include of any unearned investment tax credit on 
its final return. Consequently, the new target 
would have a stepped up basis in the property for 
which a new ITC may be available.  
 
Applying both the federal framework and the 
existing New York case law, the Department 
concluded that if an asset has reached the end of 
its useful life and the target had not yet claimed 
the entire ITC associated with the assets, then 
the parent corporation could claim the remaining 

credit on its returns, provided the parent could 
substantiate the amount of the carryover. 
 
PwC observes 
 
"Although a TSB-A is binding only on the 
requesting taxpayer, this opinion is instructive 
and brings some insight into the tax 
Department's view towards attributes in the IRC 
§ 338(h)(10) arena," suggests Greg Lee, SALT 
Managing Director with PwC in New York. 
 
"It's important to note that this opinion may 
impact a larger group of taxpayers in that it does 
not seem to be limited to the investment tax 
credit available to Article 9-A taxpayers.  
Although the ruling dealt with the sale of a 
manufacturing subsidiary, taxpayers in the 
financial services industry and other ITC eligible 
industries should review prior dispositions to 
determine its impact."  
 
James Pomponi, Credits & Incentives Director in 
New York, further provides that "taxpayers who 
have previously claimed the ITC and are 
undergoing a sale of a wholly owned subsidiary 
should be mindful of the Department's advisory 
opinion TSB-A-11(3)C.  It is also important to 
verify the qualified property's useful life to 
determine any potential ITC recapture upon a 
sale of a subsidiary. Taxpayers should consider 
this ruling both prospectively and/or for any 
recent subsidiary sales to verify whether there 
are similar attributes available to the parent 
corporation subsequent to the sale." 
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