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Legislation that would provide a 30-day threshold for the state taxation of a 

nonresident employee's income, and for the requirement to withhold taxes from such 

nonresident employee's wages, was re-introduced in the U.S. House of 

Representatives on May 12 by Rep. Howard Coble (R-NC), Chairman of the House 

Judiciary Subcommittee on Courts, Commercial and Administrative Law and Rep. 

Hank Johnson (D-GA), also a member of the Subcommittee.  The legislation, H.R. 

1864, titled the "Mobile Workforce State Income Tax Simplification Act of 2011," is 

substantially similar to legislation (H.R. 2110) introduced in the prior Congress.  

[H.R. 1864, introduced, referred to Judiciary Committee, 5/12/2011]  

Days threshold 

Under the legislation, in addition to the state of an employee's residence, other states 

may tax an employee's income if the employee is present and performing duties for 

more than 30 days during the calendar year in which the income is earned.  Once the 

30-day threshold is passed, income tax withholding and reporting obligations for the 

employer would apply to all wages or other remuneration earned as of the 

commencement date of duties in the nonresident state for that year (thus, the 

nonresident state in such cases would be able to tax wages paid during the 30-day 

period). 
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An employee will be considered present and performing duties within a state for any 

day in which the employee performs the preponderance of his or her employment 

duties within such state.  The legislation provides a default rule whereby if the 

employee performs material employment duties in both the resident state and one 

nonresident state during the same day, the employee will be considered to have 

performed the preponderance of his or her duties in the nonresident state for that 

day. 

Records used 

Further, the legislation provides that employers may rely on the employee's 

determination of the time expected to be spent in the states in which the employee 

will perform duties, absent actual knowledge of employee fraud or collusion to evade 

tax.  Records maintained by an employer recording the location of the employee for 

other business purposes may not preclude the employer's ability to rely on such an 

employee determination.  However, where the employer at its own discretion 

maintains a mandatory time and attendance system that tracks where the employee 

performs duties on a daily basis, the data from such system must be used. 

Exclusions 

Professional athletes, professional entertainers, and "certain public figures" are 

excluded from the term "employee," and thus are not covered by the legislation.  The 

term "employee" is defined by the state in which the duties are performed. 

Effective date 

The legislation would be effective January 1, 2013. 

PwC Observes 

"It is important to recognize that from a conceptual standpoint both the business 

community and state tax authorities are in agreement - there is a need for a uniform 

standard of state taxation of nonresident employee income," notes Bryan Mayster, 

Managing Director with PwC in Washington, DC.  "In fact, the Multistate Tax 

Commission has drafted its own model mobile workforce statute with the goal of 

having all its member states adopt the uniform standard.  While there are some 

differences between the MTC draft model statute and HR 1864 (e.g., the MTC model 

adopts a 20-day threshold rule), the real difference lies in how the provisions would 

be adopted.  The MTC process would likely result in a lengthy, piecemeal approach 

with no guarantee of uniform adoption.  Enactment of HR 1864 would follow good 

tax policy principles of certainty, simplicity and fairness to employees and employers 

in every state as of January 1, 2013."  
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For more information, please do not hesitate to contact: 

 

Don Longano (202) 414-1647  don.longano@us.pwc.com 

Bryan Mayster (202) 414-4498  bryan.mayster@us.pwc.com 

Donald Carlson (202) 414-1385  donald.g.carlson@us.pwc.com 

Ferdinand Hogroian (202) 414-1798  ferdinand.hogroian@us.pwc.com 

 

For more information on PwC' state legislative tracking service, click here. 
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