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solutions provider to gross receipts 
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In brief 

A web-based solutions provider (with no employees, property, or activity in New Mexico) selling to New 

Mexico subscribers a license to use certain software programs subjects the provider to New Mexico gross 

receipts tax. Pursuant to a New Mexico ruling, the provider is selling a “license to use in New Mexico,” 

which is a form of property, and therefore the out-of-state provider “is engaging in business in New 

Mexico.” Out-of-state businesses providing licenses to use web-based software to New Mexico customers 

should be aware that the state could view the license as creating a gross receipts tax obligation. [Ruling 

No. 401-13-1, New Mexico Taxation and Revenue Department, 1/31/13] 

 

In detail 

Facts  

Taxpayer, including all of its 
employees and property, is 
located outside of New Mexico. 
Taxpayer provides the following 
solutions to customers in New 
Mexico: 

 subscription access to web-

based labor market data 

compiled by analysts who 

collect, organize, and 

integrate the information for 

each specific client 

 subscription access to a web-

based tool, which markets 

careers and programs. The 

program generates data 

specific to an individual 

student or jobseeker and 

connects that user to 

employment and training  

 economic and labor market 

data compiled by analysts 

and customized for specific 

clients. 

Taxpayer requested a ruling 
from the New Mexico Taxation 
and Revenue Department on the 
applicability of the gross 
receipts tax to these activities.  

Providing a license to use 

software to New Mexico 

subscribers is ‘engaging in 

business’ in New Mexico and 

such license is taxable 

In general, New Mexico gross 
receipts tax is imposed on the 

gross receipts of any person 
engaging in business in the 
state. „Engaging in business‟ is 
defined as “carrying on or 
causing to be carried on any 
activity with the purpose of 
direct or indirect benefit.”  
„Gross receipts‟ includes the 
total amount of money received 
from selling property in the 
state, from leasing or licensing 
property employed in the state, 
or from performing services in 
New Mexico. „Property‟ means 
real property, tangible personal 
property, and licenses other 
than the licenses of copyrights, 
trademarks or patents, and 
franchises.  

In regard to the web-based tool, 
the Department concluded that 
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since Taxpayer is licensing property in 
the state, it is „engaging in business‟ in 
New Mexico. Further, for gross 
receipts tax purposes, the location of 
the license is the place where it will 
normally be used. Here, the 
Department presumed the location of 
the license to be the customer's 
business location. If the business 
location is in New Mexico, then the 
location of the license is also in New 
Mexico. In such case, the gross 
receipts from the sale of the licenses 
are subject to tax in New Mexico.  

Charges for customized economic 

and labor market data are not 

taxable 

With respect to the economic and 
labor market data compiled by 

Taxpayer and customized for specific 
clients, the Department ruled that fees 
associated with such activities are 
receipts from the performance of 
services. As Taxpayer has no physical 
presence in New Mexico, the 
Department found these services to be 
performed outside of the state and 
thus exempt from gross receipts tax.  

The takeaway 

Many states have taken the position 
that online web-based tools, such as 
software as a service, among others, 
can be classified as either the license 
of software or tangible personal 
property, data processing, or 
information services. However, simply 
having an in-state subscriber 

generally does not subject online 
software providers to collecting and 
remitting sales and use taxes. This 
ruling highlights the Department's 
position that having a New Mexico 
customer pay for access to web-based 
software subjects the online provider 
to the gross receipts tax. 

 

 

 

 

 

 
 

 
 

Let’s talk   

If you have any questions regarding this ruling in New Mexico, please contact: 

State and local tax services 

Joseph Motola  
Director, Phoenix 
+1 (602) 364-8131 
joseph.m.motola@us.pwc.com 
 

Jennifer Jensen 
Director, Washington, DC 
+1 (202) 414-1741 
jennifer.jensen@us.pwc.com 
 

Kathryn Thurber 
Sr. Associate, Washington, DC 
+1 (202) 346-5122 
kathryn.thurber@us.pwc.com 
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