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The New Jersey Division of Taxation issued a memorandum announcing that it will 

"in most circumstances" respect an advance pricing agreement (APA) between a 

taxpayer and the IRS in determining a "fair and reasonable tax" under New Jersey 

law. [N.J. Division of Taxation, TAM-2012-1, 2/16/12] 

Background 
In TAM - 17, issued in June 2011, the New Jersey Division of Taxation stated that 

while it will "take into consideration" an APA between a taxpayer and the IRS in 

evaluating the appropriateness of intercompany pricing, it is not bound by such APAs 

and may use other criteria in determining a "fair and reasonable tax" under New 

Jersey law.  The Division stated that its statutory adjustment authority under N.J. 

Stat. Ann. Sec. 54:10A-10 "goes beyond IRC Sec. 482 situations," including a grant of 

authority to the Division to include a "fair profit" in a taxpayer's income.  Therefore, 

the Division states that it reserves the right "in particular instances" to use "other 

criteria" besides an APA that may produce "a fair and reasonable tax." (View a 

complete summary). TAM -17 has been replaced by TAM 2012-1. 

New TAM 
Under TAM-2012-1, the Division explained that its regulation for determining a "fair 

and reasonable tax" is similar to the arm's-length pricing requirements under Sec. 

482 and incorporates many Sec. 482 standards.  In determining a “fair and 
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reasonable tax,” the Division has the authority to request information and 

documentation supporting the reported transactions at issue. The Division stated 

that it will accept an APA or third-party pricing study between a taxpayer and the IRS 

as proper documentation and evidence in the evaluation of intercompany transfer 

pricing and the determination of a “fair and reasonable tax.” 

The Division added that when making a “fair and reasonable tax” determination, it 

will employ Sec. 482 standards in auditing and adjusting items above line 28, 

schedule A, on the corporate business tax return. If a taxpayer can demonstrate that 

it met Sec. 482 standards, "no adjustments are likely to be made above line 28…" 

Thus, "in most circumstances, APAs and their content, including pricing 

methodologies, economic assumptions and analysis and market valuations, will be 

respected by the Division." Nevertheless, the Division reiterated its authority to 

examine APAs and challenge their underlying assumptions and interpretations if the 

“true earnings of the taxpayer on its business carried on in this state” are not 

reflected by the terms of the APA or advance pricing study. 

The Division intends to put the contents of TAM 2012-1 in a regulation. 

PwC Observes 
"The 2011 TAM states that advance pricing agreements would be taken into 

consideration, while the new TAM states that APAs will be respected. This seems to 

be slight retreat by the Division from its previous position," explains Anthony Grasso, 

SALT Director with PwC in Florham Park. 
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