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The New Jersey Superior Court, Appellate Division, held that an out of-state software 

developer, with a resident telecommuting employee, is doing business in New Jersey 

and therefore subject to the New Jersey Corporation Business Tax. [Telebright 

Corporation v. Division of Taxation, Superior Court of New Jersey, Appellate 

Division, Dkt. No. A-5096-09T2, 03/02/12]. 

Background 
Telebright Corporation (“Telebright”), a Delaware corporation with its principle place 

of business in Maryland, develops database and application business software. 

Telebright had one employee who wrote software code from a laptop computer in 

New Jersey, where she permanently resided.  The employee created intellectual 

property that became part of the web-application that Telebright customers pay to 

use. Telebright and the employee had an employment contract that included non-

compete and confidentiality clauses. The contract permitted Telebright to seek 

injunctive relief if the employee violated the provisions. Telebright withheld New 

Jersey income tax from the employee's salary and remitted it to the New Jersey 

Division of Taxation. 
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The New Jersey Corporation Business Tax Act (CBT Act) requires every foreign 

corporation that is not exempt to pay an annual franchise tax “for the privilege of 

having or exercising its corporate franchise in the State…or for the privilege of doing 

business, employing or owning capital or property, or maintaining an office in the 

State. N.J.S.A. 54:10A-1 to 401. 

The State of New Jersey assessed Telebright the annual franchise tax. Telebright filed 

a complaint with the New Jersey Tax Court, which held the assessment was 

appropriate as Telebright was doing business within the State. Telebright appealed to 

the New Jersey Superior Court (the “Court”). 

New Jersey’s application of the CBT Act does not 
violate the Due Process and Commerce Clauses 
On appeal, Telebright did not contest whether it was doing business in the State of 

New Jersey per the statutory definition of “doing business.” Rather, it argued that 

applying the CBT Act based on its limited activities violates the Due Process and 

Commerce Clauses of the U.S. Constitution.  

The Court noted that application of the CBT extends to the limits the Constitution 

will allow. The Court determined the “broad inquiry” subsumed in both the Due 

Process and Commerce Clause is whether the taxing power exerted by the state bears 

fiscal relation to the protection, opportunities and benefits given by the state – that 

being, whether the state has given anything for which it can ask in return. 

Due Process Analysis 
The Court noted that the Due Process Clause is concerned with whether the business 

should know that it can expect to be regulated by the state. Telebright argued that 

imposing the CBT against it when it had such a limited presence (i.e., one employee 

working in the state) violated the Due Process Clause as it was not sufficient for 

"minimum connection" with the state. The Court noted the U.S. Supreme Court 

already held that taxing a business based on its employing one full-time employee in 

the taxing state does not violate the Due Process Clause.  

Commerce Clause Analysis 
The Court noted that, in order to satisfy the Commerce Clause, a state tax must 

satisfy a four-part test. A state tax will be sustained as long as: (i) the tax is applied to 

an activity with a substantial nexus with the taxing State, (ii) is fairly apportioned, 

(iii) does not discriminate against interstate commerce, and (iv) is fairly related to the 

services provided by the State. The Court held that Telebright waived its right to 

challenge the tax on the last three prongs as it failed to address them in its brief. 

Telebright argued it did not have a substantial nexus with the taxing State. In 

support, Telebright cited to National Bellas  Hess, Inc. v. Dept. of Revenue, 386 U.S. 

753 (1967) as authority. The Court held that Bellas Hess was not on point and 

distinguishable from the facts at hand. Unlike Bellas Hess, where the only connection 

to the state was mass mailings sent to residents, Telebright’s employee resided in 

New Jersey and produced a portion of its web-based product in the State.  

Telebright also argued that taxing businesses on the basis that their employees work 

from remote locations will impose “unjustifiable local entanglements” and an undue 
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accounting burden on those businesses. The Court disagreed noting that Telebright 

already withheld and paid New Jersey State income tax from the employee’s salary 

and is subject to, and must remain apprised of New Jersey’s labor and anti-

discrimination laws.  

Conclusion 
The Court held that New Jersey’s assessment of the CBT on Telebright does not 

violate the Due Process and Commerce Clauses.   As the Court noted, the State is not 

imposing the CBT tax because Telebright's employee lives in the New Jersey; it is 

imposing the tax because she performs work for Telebright on a full-time basis in the 

State. 

PwC Observes 
"This decision further demonstrates how broadly New Jersey interprets those 

activities that support the imposition of nexus on out-of-state taxpayers, and raises 

questions as to how much more broadly the nexus standard can be applied," notes 

Paul Criscuolo, PwC Director in Florham Park, New Jersey. "For example, will 

employees working from home on a regular, but less than full-time, basis in a 

neighboring state subject an out-of-state taxpayer to New Jersey nexus?"  

"Couple this decision with recently passed legislation phasing in a single sales factor 

apportionment methodology, and taxpayers with little in-state presence may 

nonetheless find themselves with a significant New Jersey CBT liability."  
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