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New York – In a reversal, appeals 
court upholds Metropolitan 
Transportation Authority payroll 
tax 

July 2, 2013 

In brief 

The New York Supreme Court, Appellate Division, concluded the Metropolitan Commuter 

Transportation Mobility Tax served a statewide concern and, therefore, was not in violation of home rule 

provisions contained in the state’s constitution. The decision overturns a trial court decision that 

conflicted with at least four other rulings that upheld the tax.  While the decision may be appealed, the 

potential refund opportunities remain questionable. [Mangano et al., v. Silver, et al., New York Supreme 

Court, Appellate Division, 2nd Department, No. 04783, 6/26/13] 

 

In detail 

The tax 

Passed in 2009 in order to 
address a budgetary shortfall of 
the metropolitan transportation 
authority, a payroll mobility 
tax—a source of funding for New 
York subways, buses, and 
regional rail service—was levied 
on the total payroll of certain 
businesses and self-employed 
individuals within the 
Metropolitan Commuter 
Transportation District 
(MCTD), which includes all of 
New York City, as well as several 
surrounding New York counties. 
As enacted, the tax required an 
employer to pay tax on 0.34 
percent of the payroll expense, 
meaning wages and 

compensation, paid to 
employees that are employed 
within the MCTD. Also imposed 
was a 0.34 percent tax on the 
net earnings from self-
employment of individuals that 
were attributable to the MCTD if 
such earnings exceeded $10,000 
for the tax year. From its 
inception, the payroll mobility 
tax has been a source of 
controversy, particularly among 
communities outlying New York 
City, which claim that the tax 
unfairly burdens them with the 
cost of sustaining transit that 
primarily serves the city and 
other suburbs. 

The challenge 

In 2010, a coalition of municipal 
governments, including Nassau, 

Suffolk and Westchester 
counties brought suit on the 
basis that the payroll mobility 
tax violated a clause in the New 
York State Constitution barring 
the state from passing special 
laws affecting individual 
municipalities if such laws have 
not also been approved by local 
legislative bodies. In 2012, the 
New York State Supreme Court, 
located in Nassau County east of 
New York City, agreed with the 
plaintiffs that the tax violated 
home-rule provisions contained 
in the state’s Constitution. Click 
here to read our insight into the 
lower court’s decision.   

On appeal, the Supreme Court, 
Appellate Division (Court) 
explained that the Home Rule  
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provision of the New York 
Constitution (Art. IX, § 2) provides 
that ‘special laws[s]’ relating to the 
property, affairs or government of any 
local government may not be enacted 
without a ‘home rule message’ from 
the locality or the localities affected by 
the law. However, the Court noted an 
exception existed when a special law 
serves a substantial state concern, 
even if that concern is intermingled 
with local concerns. Notably, the 
Court cited a decision by the New 
York Court of Appeals, the state’s 
highest court, which found that 
"[r]apid transit for the city of New 

York has, for many years, been a 
matter of public interest, affecting not 
only the people of that city, but of the 
whole state." The Court concluded 
that the tax, “which provides a 
funding source for the preservation, 
operation, and improvement of 
essential transit and transportation 
services in the MCTD, serves a 
substantial state concern.” Therefore, 
the tax was not unconstitutionally 
passed without a home rule message, 
the Court concluded. The plaintiffs’ 
other constitutional arguments, 
including that the tax violated the 
state constitution’s equal protection 

clause, were dismissed with no 
elaboration.  

The takeaway 

As other trial courts in the state 
previously upheld the 
constitutionality of the tax, the 
appellate division’s decision here was 
not unsurprising. In fact, the tax has 
continued to be collected after the 
lower court decision. Barring being 
overturned by the Court of Appeals, 
the decision effectively ends the 
opportunity for refunds of the tax 
based on state constitutional 
concerns.
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