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On July 14, 2011, the North Carolina Department of Revenue issued a notice 

regarding how it intends to apply recently enacted legislation authorizing the 

Secretary of Revenue to make adjustments or require combination when 

intercompany transactions lack economic substance or are not at fair market value. 

The notice outlines the Secretary's authority under the new law and puts forth a 

timeline for the application of the new law, prior law, and "other law" to proposed 

assessments. [Important Notice Regarding the Secretary's Authority to Adjust the 

Net Income of a Corporation or to Require a Corporation to File a Combined 

Return, issued 7/14/11] 

Background 
On June 30, 2011, North Carolina Governor Beverly Perdue signed H.B. 619, 

authorizing the Secretary to redetermine a corporation's North Carolina net income 

where there is a finding that its intercompany transactions lack economic substance 

or are not at fair market value. In particular, the Secretary may add back, eliminate, 

or otherwise adjust such transaction or may require the corporation to file a 

combined return. H.B. 619 is effective for tax years beginning on or after January 1, 

2012.  Click here for more on H.B. 619.  
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Secretary's authority 
The notice asserts, by virtue North Carolina's adoption of federal taxable income as 

the starting point in determining a corporation's State net income, that the Secretary 

is authorized to make adjustments to income under "other law" and that the new law 

does not affect this authority. The Department asserts "judicially created doctrines, 

including the economic substance doctrine, recently codified as [Internal Revenue] 

Code section 7701(o)," as an example of such other law.  

Application to assessments 
H.B. 619 repeals the Secretary's existing statutory authority to adjust a corporation's 

State net income as of January 1, 2012. The notice explains which authority is 

applicable to assessments proposed before and after the effective date of the 

legislation.  

For assessments proposed before January 1, 2012, the prior law applies, in addition 

to "other law" as cited above. For assessments proposed on or after January 1, 2012, 

for tax years beginning before January 1, 2012, the Secretary must use such "other 

law" to adjust a taxpayer's income, as the prior law is repealed effective January 1, 

2012 and the new law is not applicable to tax years beginning before January 1, 2012. 

In general, the Secretary may adjust a corporation's State net income under judicially 

created doctrines or any other applicable authority in the Internal Revenue Code, 

such as section 482.  

For assessments proposed for tax years beginning on or after January 1, 2012, the 

Secretary may redetermine a corporation's State net income under the authority 

granted by the new law or under any "other law" that may be applicable. 

PwC observes 
"This notice makes clear the Department's belief that the new law is not the only 

authority with respect to adjustments that could be made by the Secretary," notes Stu 

Lockerbie, SALT Director with PwC in Charlotte. "The Department believes that 

because of the State's conformity with federal taxable income, it has additional 

authority under judicially created doctrines, including the economic substance 

doctrine as codified in IRC section 7701(o). A draft of H.B. 619 included a direct 

reference to sec. 7701(o), but this reference ultimately did not make it into the bill 

that was passed and signed into law by the Governor. With this notice the 

Department is asserting that, even if taxpayers meet conditions set forth in the new 

law, they may still be subject to adjustments under 'other law' granting authority to 

the Secretary." 

"This notice also makes evident that the Department does not have the authority as of 

January 1, 2012, to make assessments under state statutory laws existing for years 

beginning prior to that date. Consequently, the possibility exists for jeopardy 

assessments before the end of 2011 for any open years, depending on the status of an 

audit at that time." 

"Many taxpayers have already been contacted by the Department with respect to 

existing combination agreements.  The vast majority of these agreements were put 
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into place during the 2009 resolution initiative.  Please contact PwC if you would like 

to discuss these issues."  

 

For more information, please do not hesitate to contact: 

 

Stu Lockerbie (704) 344-4133  stu.lockerbie@us.pwc.com 

Kathryn Thurber (202) 346-5122  kathryn.thurber@us.pwc.com 

 

 

 

This document is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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