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Update: S.B. 824 was signed into law on June 20, 2012. 

In brief 
On May 30, 2012, the North Carolina Senate Finance Committee approved a proposal 

that would require the Secretary of Revenue to adopt a rule before exercising its 

authority to make adjustments or require combination where there is a finding that 

an intercompany transaction lacks economic substance.  If enacted, the legislation 

would supersede a Department of Revenue directive that interpreted the Secretary's 

authority in this sphere. 

Background  
On June 30, 2011, North Carolina Governor Beverly Perdue signed H.B. 619, 

authorizing the Secretary, pursuant to new section N.C.G.S. 105-130.5A, to 

redetermine a corporation's North Carolina net income where there is a finding that 

its intercompany transactions lack economic substance or are not at fair market 

value. In particular, the Secretary may add back, eliminate, or otherwise adjust such 

transaction or may require the corporation to file a combined return. H.B. 619 is 
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effective for tax years beginning on or after January 1, 2012.  Click here for more on 

H.B. 619.  

Subsequently, the Department of Revenue issued CD-12-02, a directive that outlines 

what transactions have economic substance, determinations of fair market value, 

adjustments to net income, forced combination, and other rules.   

Proposal requires rule before Secretary can act 
Senate Bill 824 would prohibit the Secretary from redetermining a corporation's net 

income pursuant to Sec. 105-130.5A until a rule is adopted and takes effect. However, 

the legislation would allow the Secretary to adopt such a rule under the expedited 

procedures for temporary rulemaking (Sec. 150B-21.1(a3) ). The legislation provides 

detailed procedures for rule review, objections, changes, and approval.  Once a rule 

takes effect, the Secretary would be permitted to deny a refund or issue a proposed 

assessment under its authority for any taxable years beginning on or after January 1, 

2012, subject to statute of limitations. In addition, the legislation, if enacted, would 

supersede directive CD-12-02. Note. Directive CD-12-01 dealing with combination 

for years beginning prior to 1/1/12 would not be impacted. 

PwC Observes 
"This legislation is the result of concerns that the Council On State Taxation, the 

North Carolina Chamber of Commerce, and the North Carolina Retail Merchants 

Association expressed to the North Carolina Revenue Laws Study Committee that the 

Department needed to promulgate combination regulations following the 

Administrative Procedures Act versus simply issuing directives," explains Stu 

Lockerbie, SALT Director with PwC in Charlotte.   

"The Department's concern was that following the APA would simply take too long 

and, therefore, taxpayers would be without guidance.  The legislation appears to 

consider the Department's concerns by allowing the expedited procedures.  

Regardless, based on the language within the bill and discussions with the 

Department, the bill would not impact taxpayers petitioning for alternative methods 

of taxation including combination under the voluntary redetermination provisions 

passed last fall." 
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For more information, please do not hesitate to contact: 

 

Stu Lockerbie (704) 344-4133  stu.lockerbie@us.pwc.com 

Adam Weinreb (646) 471-4409  adam.weinreb@us.pwc.com 

For more information on PricewaterhouseCoopers' state legislative tracking 

service, click here. 
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