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MTC Update – Did you miss the 
meeting invitation to discuss the 
formation of the Multistate Tax 
Compact? 

March 22, 2013 

In brief 

The California Appellate Court decision in Gillette v. Franchise Tax Board has created a number of 

issues for Multistate Tax Compact member states. One of these issues is whether to withdraw from the 

Compact. Utah may soon be the next state to withdraw from the Compact. As other states consider the 

benefits and detriments to Compact membership, we take this opportunity to step back in time to 1966 

and look at an event that occurred just prior to the Compact’s formation. We do this with a view toward 

providing a little insight into the thinking behind the drafters’ intentions. 

 

In detail 

States begin to withdraw 

from the Compact 

On March 8, 2013 South Dakota 
Governor Daugaard signed 
legislation repealing all 
provisions of the Multistate Tax 
Compact from the state’s law. 
On March 14, 2013, the Utah 
House of Representatives 
passed Senate Bill 247, which 
would first repeal Compact 
provisions from Utah law and 
then temporarily reinstate most 
of its provisions, but not Article 
III (allowing taxpayer to elect to 
apportion under the laws of the 
state or in accordance with the 
Compact provisions) or Article 
IV (containing the 
apportionment provisions). The 

bill awaits the governor’s 
signature. 

These states are withdrawing 
from the Compact simply as a 
way to avoid the ramifications of 
a taxpayer win in Gillette. At 
issue in the case is whether the 
Compact obligates member 
states to offer multistate 
taxpayers the option of using 
the Compact’s three factor 
formula or the state’s own 
alternative formula. As the 
California Supreme Court has 
now agreed to look at this issue, 
it may be helpful to get some 
insight into the prevailing 
thinking during the drafting of 
the Compact. 

1966 groundwork meeting 

suggests drafters’ intent to 

support the MTC 

apportionment election 

As recently reproduced by the 
California Taxpayers 
Association, the following is an 
excerpt from an invitation sent 
to California state 
representative Charles F. 
Schwan Jr., secretary of the 
Council of State Governments’ 
Special Committee on Interstate 
Taxation, to attend a December 
1966 meeting in New Orleans. 
The purpose of the meeting was 
to analyze, explain and critique 
a nearly completed draft of the 
Compact: 

“As you know, the subject of 
state and local taxation of 
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multistate business has been 
increasing in importance and 
urgency for several years. In the 
89th Congress, there were 
powerful efforts to secure a 
Congressional enactment that 
would limit state and local taxing 
jurisdiction and place other 
restrictions on the exercise of state 
and local authority in this field. 
During the past year, a Special 
Committee on the Council of State 
Governments, in cooperation with 
tax administrators, Attorneys 
General and other state officials, 
has been developing a ‘Multistate 
Tax Compact’ that would provide a 
viable approach to the problem and 
that would make federal 
intervention less likely. We believe 
that the compact approach is also 
superior in that it could produce a 
higher degree of equity for the 
various sectors of the business 
community, as well as for state and 
local governments. While the 
compact is almost complete and 
ready for submission to state 
legislatures convening in 1967, the 

purpose of the New Orleans 
meeting is more than to explain the 
document. Ample time will be 
afforded for provision-by-provision 
discussion and criticism of the 
draft. Following the meeting, 
changes can still be made to 
accommodate suggestions there 
received.” 

The takeaway 

Michael Herbert, a PwC State and 
Local Tax Partner in San Francisco 
and Tax Analysts’ 2012 State Tax 
Person of the Year for his 
contributions to the California Gillette 
litigation, comments that the 1966 
meeting had a clear purpose: 
achieving agreement among the states 
while providing equity for business 
taxpayers and the states. This goal 
is reflected in the statement: "We 
believe that the compact approach is 
also superior in that it could produce a 
higher degree of equity for the various 
sectors of the business community, as 
well as for state and local 
governments." The invitation 
language suggests that both states and 

taxpayers believed the balance struck 
through the Compact would be 
equitable. 

As the invitation points out, federal 
intervention in state tax was looming, 
creating a need to “place other 
restrictions on the exercise of state 
and local authority in [tax].” Since 
there were few limitations on how a 
state exercised its taxing powers, the 
Compact drafters provided a uniform 
and equitable method of apportioning 
income, favoring a three factor 
methodology that acknowledged the 
impact of the market states (the 
federal proposals were for a two 
factor, payroll and property formula). 
The Compact made “federal 
intervention less likely” by providing a 
high degree of equity for business 
taxpayers through a choice of 
employing a uniform apportionment 
methodology. Given the magnitude of 
the issues facing the states at the time, 
one wonders why it is now argued that 
a state may unilaterally change the 
mutually agreed upon terms.

 
 

 

Let’s talk   

If you have questions about the Multistate Tax Compact and its impact on taxpayers in member states, please contact one of 

the following individuals: 

State and local tax services 

Michael Herbert  
Partner, San Francisco 
+1 (415) 498-6120    
michael.herbert@us.pwc.com 
 

Bryan Mayster 
Managing Director, Chicago 
+1 (312) 298-4499 
bryan.mayster@us.pwc.com 
 

Michael Santoro 
Director, Chicago 
+1 (312) 298-2917 
michael.v.santoro@us.pwc.com 
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