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In brief 

As part of the Multistate Tax Commission’s continuing effort to revise UDITPA provisions, the Hearing 

Officer issued his report on October 25, 2013. This Insight summarizes the Executive Committee’s 

proposed revisions; commentary made during the March 28, 2013, public hearing; and the Hearing 
Officer’s recommendations regarding revisions to UDITPA’s factor weighting. [Report of the Hearing 

Officer, Multistate Tax Compact Article IV [UDITPA] Proposed Amendments , Multistate Tax 
Commission (10/25/13)] 

 

In detail 

The Multistate Tax Commission 
(MTC) is proposing revisions to 
its model Uniform Division of 
Income for Tax Purposes Act 
(UDITPA). The MTC is focusing 
on the following five areas: (1) 
sales factor numerator sourcing 
for sales of services and 
intangibles, (2) sales definition, 
(3) factor weighting, (4) 
business income definition, and 
(5) equitable apportionment. 

In December 2012, the MTC’s 
Executive Committee approved 
proposed UDITPA revisions for 
public hearing. These revisions 
were the subject of a March 28, 
2013, public hearing held by the 
Hearing Officer, University of 
Connecticut Law School 
Professor Richard Pomp. On 
October 25, 2013, the Hearing 
Officer issued his Report, which 
provides a background to the 

amendments, a summary of the 
proposals’ substantive features, 
a review of public testimony 
provided at the hearing, and the 
Hearing Officer’s comments, 
recommendations, and 
proposals.  

The following summarizes the 
Report’s findings regarding 
factor weighting. We address 
the other four areas in separate 
Insights. 

Committee 

recommendations – Double-
Weighting Sales Factor 

The Executive Committee’s 
proposal modifies UDITPA’s 
current evenly-weighted three 
factor formula to allow each 
state to define its own factor 
weighting, but recommends the 
double-weighted sales factor. 
The suggested change is as 
follows: 

All business income shall be 
apportioned to this State by 
multiplying the income by a 
fraction, [State should 
define its factor weighting 
fraction here. 
Recommended definition: 
“the numerator of which is 
the property factor plus the 
payroll factor plus two times 
the sales factor, and the 
denominator of which is 
three four]. 

Hearing officer comments 

Comments by Professor Pomp 
include: 

 Several options were 

considered to reflect the 

trend that most states have 

moved away from UDITPA’s 

evenly-weighted three factor 
formula.  
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 Shifting from an evenly-weighted 

to a double-weighted sales factor 

(or sales only) is typically viewed 

by legislators as an incentive for in-

state corporations to expand their 

operations in the state and for out-

of-state corporations to locate in 
the state. 

 The benefit of using a single sales 

factor (or double-weighted sales 

factor) to influence economic 

development is suspect since the 

benefits will be neutralized as other 
states adopt similar measures. 

 Using only sales to apportion 

income places a great burden on 

the rules used for assigning 

receipts to a state. The Hearing 

Officer is concerned whether 

existing or proposed rules can 
meaningfully bear that burden. 

 A Double-weighted sales factor has 

the advantage of sharing the tax 

base equally  between origin and 

the destination. Although, states 

did not adopt double-weighted 

sales because they thought it was a 

fair. Rather, the states’ overriding 

reason was economic development. 

 The recommendation of a double-

weighted sales factor is unlikely to 

have any significant effect. Since a 

substantial number of states 

currently  double weight, the 

change may  only discourage states 

from moving to a single sales 

factor. The Committee’s proposal 

to allow states to define the factor 

weighting fraction reflects the 

current state of affairs in which 

many states have long deviated 

from the standard three-factor, 
evenly-weighted formula.  

 The recommendation that states 

can define their own factor 

weighting will probably be 

criticized by some as a major 

setback for uniformity. However, 

uniformity should be viewed on an 

industry basis, rather than on a 

more general level. The lack of 

criticism of the MTC industry 

regulations as undercutting 

uniformity may be an implicit 
endorsement of this view. 

 The Hearing Officer endorses the 

Executive Committee’s Proposal. 

Despite the recommendation, he 

expects the march to single sales 

factor will continue. The MTC 

should continue its cooperative 

efforts with the private sector to 

formulate industry-specific rules 
for apportionment.  

Additional reading 

Click on the following links to read 
our summary of the Multistate Tax 
Commission Hearing Officer’s Report 
regarding: 

 market sourcing 

 sales definition 

 business income  

 equitable apportionment 

The takeaway 

The Multistate Tax Commission's 
effort to amend Article IV of the 
Multistate Tax Compact remains 
controversial. While the Hearing 
Officer's lengthy report offers many 
detailed recommendations, it 
nonetheless leaves significant 
unresolved issues, including 
important definitional standards. The 
Hearing Officer anticipates the 
promulgation of regulations to 
address many of these ambiguities, 
leading one to believe this process will 
continue for quite some time. Added 
to these uncertainties is the ongoing 
litigation involving the binding nature 
of the Article III election to apportion 
income using an equally weighted 
three factor formula. It appears, 
therefore, that taxpayers and state 
revenue agencies eager to have 
certainty with regard to corporate 
income tax apportionment provisions 
may have to exercise patience while 
these issues work their way through 
the various administrative and legal 
processes.  

 

 

Let’s talk    

If you have any questions regarding the MTC’s proposed amendments to UDITPA’s double-weighted sales factor, please 
contact: 

State and Local Tax Services 

Michael Herbert  
Partner, San Francisco 
+1 (415) 498-6120  
michael.herbert@us.pwc.com 

Bryan Mayster 
Managing Director, Chicago 
+1 (312) 298-4499 
bryan.mayster@us.pwc.com 
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