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 Multistate Tax Commission Hearing 
Officer Report – Business Income 

November 19, 2013 

In brief 

As part of the Multistate Tax Commission’s continuing effort to revise UDITPA provisions, the Hearing 

Officer issued his report on October 25, 2013. This Insight summarizes the Executive Committee’s 

proposed revisions; commentary made during the March 28, 2013, public hearing; and the Hearing 
Officer’s recommendations regarding revisions to UDITPA’s business income definition. [Report of the 

Hearing Officer, Multistate Tax Compact Article IV [UDITPA] Proposed Amendments, Multistate Tax 
Commission (10/25/13)] 

 

In detail 

The Multistate Tax Commission 
(MTC) is proposing revisions to 
its model Uniform Division of 
Income for Tax Purposes Act 
(UDITPA). The MTC is focusing 
on the following five areas: (1) 
sales factor numerator sourcing 
for sales of services and 
intangibles, (2) sales definition, 
(3) factor weighting, (4) 
business income definition, and 
(5) equitable apportionment. 

In December 2012, the MTC’s 
Executive Committee approved 
proposed UDITPA revisions for 
public hearing. These revisions 
were the subject of a March 28, 
2013, public hearing held by the 
Hearing Officer, University of 
Connecticut Law School 
Professor Richard Pomp. On 
October 25, 2013, the Hearing 
Officer issued his Report, which 
provides a background to the 

amendments, a summary of the 
proposals’ substantive features, 
a review of public testimony 
provided at the hearing, and the 
Hearing Officer’s comments, 
recommendations, and 
proposals.  

The following summarizes the 
Report’s findings regarding the 
definition of ‘business income.’ 
We address the other four areas 
in separate Insights. 

Committee 

recommendations – 
Business income definition 

The Committee’s specific 
recommended changes are 
reflected below: 

“Business Apportionable 
income” means: 

(i) all income that is 
apportionable under the 
Constitution of the United 

States and is not allocated 
under the laws of this state, 
including: 

(A) income arising from 
transactions and activity in 
the regular course of the 
taxpayer’s trade or business, 
and includes 

(B) income arising from 
tangible and intangible 
property if the acquisition, 
management, employment, 
development, and or 
disposition of the property  
constitute integral parts of 
is or was related to the 
operation of the taxpayer's 
regular trade or business 
operations; and 

(ii) any  income that would 
be allocable to this state 
under the Constitution of 
the United States, but that is 
apportioned rather than  

 

http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Pomp%20final%20final3.pdf
http://www.mtc.gov/uploadedFiles/Multistate_Tax_Commission/Pomp%20final%20final3.pdf
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allocated pursuant to the laws of 
this state. 

"Non-business apportionable 
income” means all income 

Other than business apportionable 
income. 

The Committee summarizes the above 
as providing for the following: 

 changing the term business income 

to apportionable income and non-

business income to non-
apportionable income 

 providing a broad statement of 

intent to include within 

apportionable income all income 

that is apportionable under the US 

Constitution 

 providing that apportionable 

income includes, but is not limited 

to, income that falls within either 

the traditional transactional or 
functional tests 

 clarifying the functional test by: (1) 

expanding integrated activities to 

include employment and 

development, (2) connecting the 

list of activities with an ‘or’ rather 

than an ‘and’ to clarify that any of 

these activities can integrate 

property into the business, (3) 

deleting the word ‘regular,” and (4) 

requiring that property  be ‘related 

to the operation’ rather than 
constitute an ‘integral part.’ 

Hearing Officer comments 

Comments by Professor Pomp 
include: 

 The change in name from business 

income to apportionable income 

and from non-business income to 

non-apportionable income is more 
descriptive and informative. 

 Incorporation of the constitutional 

standard is the most controversial 

of the proposed changes. The 

impact of this language will be on 

situations that don’t neatly fall 

within the transactional or 

functional tests. The number of 

such transactions may diminish if 

the broader proposed transactional 

and functional tests are adopted. 

The constitutional standard may 

cover the unexpected and act as a 
safety net. 

 Removal of the word ‘includes’ 

clarifies that the transactional and 

functional tests are separate and 

independent tests. The Hearing 

Officer suggests that the ‘and’ 

change to an ‘or’ to reflect that 

satisfaction of either test qualifies 

an item of income as apportionable 
income. 

 Retaining the narrow transactional 

test is inconsistent with the 

broader philosophical approach of 

apportioning income to the fullest 

extent of the US Constitution. 

 The retention of the word ‘regular’ 

in the transactional test, combined 

with the word’s removal in the 

functional test, is certain to be the 

target of future litigation. The 

Hearing Officer recommends the 

removal of the word ‘regular’ from 

the transactional test and suggests 

the following replacement: 

“income related to, or part of, the 

operation of a taxpayer’s trade or 
business.”  

 Within the functional test, 

replacing ‘regular’ and ‘integral 

part’ with ‘related to the operation’ 

will help to make clear that partial 

or full liquidations of a business 

will constitute apportionable 
income. 

 Generally, the Hearing Officer 

concludes that reference to the 

constitutional standard is desirable 

and that broadened transactional 

and functional test should continue 

to be part of the definition of 

apportionable income. 

Proposed Hearing Officer draft 

The Hearing Officer proposes that the 
Executive Committee consider that 
following draft: 

‘Apportionable income’ means: 

(i) all income that is apportionable 
under the Constitution of the United 
States and is not allocated under the 
laws of this state, including but not 
limited to: 

(A) income related to the operation of 
the taxpayer’s trade or business; or 

(B) income from tangible intangible 
[sic] property if the acquisition, 
management, employment, 
development, or disposition of the 
property is, or was, related to, or part 
of, the operation of the taxpayer’s 
trade or business. 

‘Non-apportionable income’ means all 
income other than apportionable 
income. 

Additional reading 

Click on the following links to read 
our summary of the Multistate Tax 
Commission Hearing Officer’s Report 
regarding: 

 market sourcing 

 sales definition 

 factor weighting 

 equitable apportionment 

The takeaway 

The Multistate Tax Commission's 
effort to amend Article IV of the 
Multistate Tax Compact remains 

http://pwc.com/us/en/state-local-tax/newsletters/mysto/mtc-officer-report-market-sourcing.jhtml
http://pwc.com/us/en/state-local-tax/newsletters/mysto/mtc-officer-report-sales-definition.jhtml
http://pwc.com/us/en/state-local-tax/newsletters/mysto/mtc-officer-report-factor-weighting.jhtml
http://pwc.com/us/en/state-local-tax/newsletters/mysto/mtc-officer-report-equitable-apportionment.jhtml
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controversial. While the Hearing 
Officer's lengthy report offers many 
detailed recommendations, it 
nonetheless leaves significant 
unresolved issues, including 
important definitional standards. The 
Hearing Officer anticipates the 
promulgation of regulations to 
address many of these ambiguities, 

leading one to believe this process will 
continue for quite some time. Added 
to these uncertainties is the ongoing 
litigation involving the binding nature 
of the Article III election to apportion 
income using an equally weighted 
three factor formula. It appears, 
therefore, that taxpayers and state 
revenue agencies eager to have 

certainty with regard to corporate 
income tax apportionment provisions 
may have to exercise patience while 
these issues work their way through 
the various administrative and legal 
processes.  

 

 
 

 
 

Let’s talk    

If you have any questions regarding the MTC’s proposed amendments to UDITPA’s double-weighted sales factor, please 
contact: 

State and Local Tax Services 

Michael Herbert  
Partner, San Francisco 
+1 (415) 498-6120  
michael.herbert@us.pwc.com 

Bryan Mayster 
Managing Director, Chicago 
+1 (312) 298-4499 
bryan.mayster@us.pwc.com 
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