
www.pwc.com/salt 

 

 

myStateTaxOffice  
A Washington National Tax Services (WNTS) 
Publication 

March 2, 2012 

Minnesota proposals would 
repeal FOC regime, amend 
apportionment provisions 

Authored by: Adam Weinreb 

Proposed Minnesota legislation would repeal the state's foreign operating 

corporation regime, expand the definition of domestic corporation, adopt the 

Finnigan sourcing rule and a throwback rule, return the state to an equally-weighted 

three factor apportionment formula, and make other changes. [H.F. 2480 and S.F. 

2029, introduced 2/23/12] 

(Note: H.F. 1914, as amended, would also eliminate the state's FOC regime and 

adopt the Finnigan sourcing rule, among other changes. As of the time of 

publication, Minnesota has not released an electronic version of the amended bill.) 

Foreign operating corporations 
The proposed legislation would repeal the state's foreign operating corporation 

("FOC") provisions, effective for tax years beginning after December 31, 2011.   

The repeal would include the elimination of all adjustments pertaining to FOCs, 

including: the addition of deemed dividends from an FOC; the addback of interest 

and intangible expenses, losses and costs paid, accrued, or incurred for the benefit of 

a member of the taxpayer's unitary group that qualifies as an FOC; the addback of 

any interest income and income generated from intangible property received or 

accrued by an FOC that is a member of the taxpayer's unitary group; and the 

subtraction for 80 percent of the royalties, fees, or other like income received from an 

FOC; the disallowance of the net income and apportionment factors of FOCs from 
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being included in the net income and apportionment factors of the unitary business 

group. 

Definition of domestic corporation 
The proposed legislation would broaden the definition of a "domestic corporation" to 

include an entity that is: 

 Incorporated in a "tax haven" (34 countries listed);  

 Engaged in activity in a tax haven sufficient for that tax haven to impose a net 
income tax under U.S. law and  reports  20 percent or more of its income as 
attributable to business in the tax haven; or  

 Operating with an average of property, payroll and sales factors within the 
United States of 20 percent of more.   

Apportionment 
Finnigan Rule: Under the legislation, all sales of a unitary business made within 

Minnesota must be "included on the separate combined report of a corporation that 

is a member of the unitary business and is subject to the jurisdiction of this state to 

impose tax under this chapter. " 

Apportionment Formula: Presently, the state is phasing in a single sales factor 

apportionment formula, with the sales factor weighted at 93 percent for 2012.  The 

legislation would revert the state to an equally weighted formula, based on property, 

payroll and sales.  

Throwback: For sales factor purposes, sales of tangible personal property would be 

deemed to be in the state if the property is shipped from an in-state location and the 

taxpayer is not taxable in the state of the purchaser or the purchaser is the U.S. 

government.  

Services: Currently, receipts from the performance of a service are attributed to the 

state where the services are received. Under the proposed legislation, if the taxpayer 

is not taxable in the state of the purchaser, the sales would be attributable to 

Minnesota if the greater proportion of the service is performed in the state. 

PwC Observes 
"With a Republican-controlled legislature and a Democratic governor, the chance of 

passage for many of these provisions is uncertain," observes Gina Ceola, SALT 

Manager with PwC in Minneapolis. "It is expected that the language related to tax 

havens, Finnigan, and throwback is most at risk to be stricken from the proposal, but 

the legislation certainly bears watching." 
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For more information, please do not hesitate to contact: 

 

Gina Ceola  (612) 596-4827  gina.ceola@us.pwc.com 

Christopher Romans (612) 596-4436  christopher.romans@us.pwc.com 

Susan Haffield (612) 596-4842  susan.haffield@us.pwc.com 

Adam Weinreb (646) 471-4409  adam.weinreb@us.pwc.com 

For more information on PricewaterhouseCoopers' state legislative tracking 

service, click here. 
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