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Minnesota legislature passes bill 
proposing significant tax changes, 
including Compact repeal 

May 23, 2013 

In brief 

On May 20, 2013, the Minnesota House and Senate passed House File 677 (H.F. 677), which would make 

significant Minnesota tax changes, including a repeal of the Multistate Tax Compact. Corporate income 

tax changes would include repeal of foreign operating corporation provisions, repeal of foreign royalty 

deductions, inclusion of foreign disregarded entities in unitary groups, and adoption of a Finnigan 

apportionment approach. The personal income tax rate would increase. Sales and use tax changes would 

include tax base expansion to certain business purchases and services, click-through nexus, multiple 

points of use exemption certificates, and a capital equipment exemption. Finally, the bill would require 

remote sellers to collect and pay sales and use tax consistent with federal legislation. The bill was 

presented to the governor on May 22, 2013.   

 

In detail 

The Minnesota House and 
Senate passed H.F. 677, which 
would raise taxes by more than 
$2.1 billion over the FY2014-15 
biennium. This would be the 
largest net tax increase in 
Minnesota history. 

Multistate Tax Compact 

repeal 

H.F. 677 would repeal Minn. 
Stat. sec. 290.171, which enacts 
the Multistate Tax Compact. 
However, the bill would 
authorize the commissioner to 
participate in audits performed 
by the Multistate Tax 
Commission. Because the bill 
provides no specific effective 
date, the Compact repeal would 

take effect on August 1 following 
its enactment. It remains 
unclear to which taxable year 
the repeal would apply. 

Corporate income tax 

All corporate income tax 
provisions below would be 
effective for tax years beginning 
after 2012. 

Repeal of foreign operating 
corporation provisions 

Under current law, a foreign 
operating corporation (FOC) 
generally includes a domestic 
corporation, in a unitary 
relationship with a Minnesota 
taxpayer, with at least 80% of its 
gross income derived from 
active foreign business income. 

FOCs are not required to file a 
Minnesota return and may not 
file as members of a unitary 
group. Special rules applicable 
to FOCs include: (1) deemed 
dividends of a FOC are added to 
a taxpayer's federal taxable 
income, subject to certain 
reductions; and (2) royalties, 
fees, or other like income 
received from a FOC are 
generally subject to an 80% 
deduction.  

H.F. 677 provides that FOCs 
would no longer be excluded 
from filing a Minnesota return 
or from filing as members of a 
unitary group. Provisions 
regarding FOCs would be  
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repealed, including the deemed 
dividend provision and the 80% 
royalty deduction.  

Repeal of foreign royalty deduction 

In addition to eliminating the royalty 
deduction for FOCs, the legislation 
would also repeal the royalty 
deduction from any other foreign 
corporation (currently at 80%). 

Inclusion of foreign check-the-box 
entities in a unitary group 

Under current law, Minnesota carves 
out the income and apportionment 
factors of foreign corporations and 
other foreign entities from a unitary 
group. H.F. 677 would provide that 
the income and apportionment factors 
of a disregarded foreign entity would 
flow to its unitary domestic owner for 
purposes of calculating net income 
and apportionment factors of a 
unitary business to the extent the 
income is included in federal taxable 
income. Specifically, the language 
states:  

“income and apportionment 
factors of a foreign entity, other 
than an entity treated as a C 
corporation for federal income tax 
purposes, that are included in the 
federal taxable income . . . of a 
domestic corporation, domestic 
entity, or individual must be 
included in determining net 
income and the factors to be used 
in the apportionment of net 
income.” 

A non-unitary foreign entity would 
file on a separate basis, if it is required 
to file a Minnesota return. 

Finnigan sales factor sourcing 

Under current law, Minnesota is a 
Joyce sales factor sourcing state. H.F. 
677 would provide that "all sales of the 
unitary business made within 
[Minnesota] . . . must be included on 

the combined report" of a member 
with nexus with Minnesota.  

Dividends from a REIT 

Under current law, Minnesota 
generally provides for a dividends 
received deduction of either 70% or 
80% depending on the ownership 
percentage in the subsidiary. H.F. 677 
would provide that dividends from a 
real estate investment trust do not 
qualify for the deduction.  

Research and development credit no 
longer refundable 

Current law provides that taxpayers 
whose qualified research and 
development credits exceed their tax 
liability, for tax years beginning after 
2009, receive a refund for such excess.   

Under H.F. 677, excess research and 
development credits would not be 
refundable for tax years beginning 
after 2012. The excess credit would be 
carried forward for fifteen years.  

Individual income tax 

Effective for tax years beginning after 
2012, H.F. 677 would expand 
Minnesota's existing three personal 
income tax brackets, and would create 
a new 4th tier income tax bracket at a 
rate of 9.85% for joint married filers 
with income over $250,000 and for 
unmarried individuals with income 
over $150,000. 

Sales tax 

Digital products taxable 

Effective July 1, 2013, the sale and 
purchase of ‘specified digital products’ 
and ‘other digital products’ would be 
subject to sales and use tax. The 
legislation defines ‘specified digital 
products’ as “digital audio works, 
digital audiovisual works, and digital 
books that are transferred 
electronically to a customer” and 
defines ‘other digital products’ to 
mean electronically delivered greeting 

cards and online video or electronic 
games. 

Certain repair and maintenance 
taxable 

Effective July 1, 2013, the repair and 
maintenance of electronic precision 
equipment that is deductible as a 
business expense federally would be 
subject to sales and use tax. Such 
equipment includes electronic devices, 
computers, computer peripherals, 
monitors, office equipment, medical 
equipment, and communications 
equipment. 

Effective July 1, 2013, the repair and 
maintenance of commercial and 
industrial machinery and equipment 
would be subject to sales and use tax. 
Such machinery and equipment do 
not include motor vehicles, furniture 
and fixtures, ships, railroad stock, and 
aircraft. 

Warehousing and storage services 

taxable 

Effective April 1, 2014, warehousing or 
storage services for tangible personal 
property would be subject to sales and 
use tax, excluding: (1) agricultural 
products; (2) refrigerated storage; (3) 
electronic data; and (4) self-storage 
services and storage of motor vehicles, 
recreational vehicles, and boats, not 
eligible to be deducted as a business 
expense under the Internal Revenue 
Code. 

The effective date was delayed 
because lawmakers appeared to have 
difficulty determining exactly which 
services would become taxable.  The 
delay provides until next April to 
potentially revise the language.  

Click-through nexus 

Current law provides that a retailer is 
doing business in Minnesota if it has a 
solicitor operating in the state. 
Effective July 1, 2013, H.F. 677 would 
provide a definition of ‘solicitor,’ 
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which means a person, whether an 
independent contractor or other 
representative, who directly solicits 
business for the retailer. 

H.F. 677 would provide that a retailer 
is presumed to have a solicitor in 
Minnesota if the retailer “enters into 
an agreement with a resident under 
which the resident, for a commission 
or other substantially similar 
consideration, directly or indirectly 
refers potential customers, whether by 
a link on an Internet Web site, or 
otherwise, to the seller.” The total 
gross receipts from sales to referred 
Minnesota customers must be at least 
$10,000 in a 12-month period. 

The above presumption may be 
rebutted by proof that the resident 
with whom the retailer has an 
agreement did not engage in any 
solicitation in the state on behalf of 
the retailer that would satisfy the 
nexus requirements of the US 
Constitution during the 12-month 
period in question.  

Multiple points of use exemption 

certificate authorized 

Effective July 1, 2013, H.F. 677 would 
authorize a purchaser that does not 
have a direct pay permit to use an 

exemption certificate indicating 
multiple points of use if: (1) the 
purchaser knows at the time of its 
purchase of a digital good, computer 
software delivered electronically, or a 
service that the good or service will be 
concurrently available for use in more 
than one taxing jurisdiction; and (2) 
the purchaser delivers to the seller the 
exemption certificate indicating 
multiple points of use at the time of 
purchase. 

Capital equipment exemption 

Under current law, capital equipment 
is exempt from sales tax. However, the 
tax must be imposed and collected, 
and then taxpayers must apply for a 
refund.  

Effective September 1, 2014, the 
legislation would repeal all capital 
equipment refund provisions and 
create an upfront exemption for the 
sale or lease of capital equipment 
(including machinery and equipment 
used for manufacturing, fabricating, 
mining, or refining). 

Remote sellers 

H.F. 677 would require retailers 
without a Minnesota place of business 
to collect and remit sales and use tax 

“in accordance with the terms and 
conditions of federal remote seller 
law.” This would allow the state to 
subject remote sellers to its sales and 
use tax consistent with federal 
legislation (like the Marketplace 
Fairness Act), if enacted. 

The takeaway 

H.F. 677 is the outcome of the 
legislative debate on a series of bills 
and gubernatorial announcements 
this year proposing significant tax 
change in Minnesota. Proposals that 
failed to make their way into H.F. 677 
include an expanded sales tax base to 
include most services, a reduced 
corporate franchise tax rate, a reduced 
sales tax rate, and economic substance 
disallowance and related penalties.  

The legislation would effectively 
reverse the Minnesota Supreme Court 
decision in Manpower, Inc. v 
Commissioner of Revenue (Minn. 
Supreme Court, No. A-06-468, 
December 7, 2006), which held that 
foreign check-the-box entities are 
excludable from Minnesota taxable 
income.  

We will closely monitor this 
legislation and report on any 
significant developments.

 
 

 
 

Let’s talk   

If you have any questions regarding H.F. 677, please contact: 

State And Local Tax Services 

Sue Haffield 
Partner, Minneapolis 
+1 (612) 596-4842 
susan.haffield@us.pwc.com 

Maureen Pechacek 
Partner, San Diego 
+1 (858) 677-2532 
maureen.pechacek@us.pwc.com 

Gina Ceola 
Director, Minneapolis 
+1 (612) 596-4827 
gina.ceola@us.pwc.com 
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