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Maryland - Failure to provide a 
credit to local portion of personal 
income tax for out-of-state income is 
unconstitutional 

February 1, 2013 

UPDATES: On October 15, 2013, the Maryland attorney general's office filed a petition for review with 
the US Supreme Court.   

On January 13, 2014, the US Supreme Court asked the US Solicitor General to file a brief expressing the 
view of the United States in this case.  The January 13th action neither granted nor denied the petition 
for review. 

On May 27, 2014, the US Supreme Court granted a petition for certiorari. 

In brief 
In a 5-2 decision, the Maryland Court of Appeals (the highest court in the state) found that the absence of 
a credit against the local portion of the state's personal income tax, with respect to a resident's out-of-
state pass-through income from an S corporation, was unconstitutional. Pending future appeal, 
Maryland residents receiving income from out-of-state sources may be able to take a credit on the local 
portion of their Maryland income tax. [Maryland state Comptroller of the Treasury v. Wynne, No. 107, 
Ct. App. Md. (1/28/13)] 

 
In detail 

Facts and procedural 
history 
During the 2006 tax year, the 
taxpayers were Maryland 
residents, a married couple, one 
of whom was an owner of 
Maxim Healthcare Services 
(Maxim), an S corporation. On 
their 2006 Maryland personal 
income tax return, the taxpayers 
reported the pass-through 
income of Maxim. A substantial 
portion of such pass-through 

income was generated in other 
states and was taxed by those 
states.  

Following an assessment on 
other matters, the taxpayers 
appealed to the Maryland Tax 
Court and argued that the 
failure to allow a credit for tax 
paid to other states on the local 
portion of their income tax was 
unconstitutional. The Tax Court 
ruled in favor of the Comptroller 
and, on appeal, a circuit court 
reversed that decision, holding 

that the statute's failure to allow 
a credit to the county income tax 
was unconstitutional. The 
Comptroller appealed the 
decision to the Maryland Court 
of Appeals (Court). 

Maryland allows a credit 
only against the state 
portion of the personal 
income tax 
Maryland imposes a personal 
income tax on all of the income 
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of a Maryland resident, whether that 
income is earned within the state or 
outside the state. The  personal 
income tax includes a 'state income 
tax' and a 'county income tax.' 

An income tax credit is allowed 
against an individual's state income 
tax for income taxes paid to other 
states based on the income earned in 
those states. However, that credit 
cannot be taken against the county 
income tax portion of the personal 
income tax. 

Commerce clause is implicated by 
a local county tax 
In addressing whether the credit 
limitation violated the US Commerce 
Clause, the Court first considered 
whether the application of a local 
county income tax raises the same 
constitutional concerns as a state 
income tax. The Court found that the 
county tax component of the personal 
income tax was, for federal 
constitutional purposes, equivalent to 
a state income tax. Further, the Court 
acknowledged that whether a tax is 
labeled a state or county tax is 
irrelevant for Commerce Clause 
purposes because "a state may not 
unreasonably burden commerce 
through its subdivisions any more 
than it may at the state level." 

The Court recognized that, without a 
credit to county income tax for taxes 
paid to other states, a Maryland 
taxpayer earning substantial income 
from out-of-state activities could pay 
more taxes than an identical taxpayer 
earning income entirely from within 
Maryland. This creates a disincentive 
for the taxpayer (or the S corporation 
of which the taxpayer is an owner) to 
conduct income-generating activities 
in other states. The resulting affect on 
the interstate market, therefore, 
implicates the Commerce Clause. 

Imposing the county tax without 
a credit violates the Commerce 
Clause 
The Court found that applying the 
county income tax without a credit for 
taxes paid to other states violated the 
Commerce Clause because: (1) it was 
both internally and externally 
inconsistent and therefore not fairly 
apportioned; and (2) it discriminated 
against interstate commerce. 

County tax is not internally consistent 

The Court measured internal 
consistency through the following 
hypothetical: if every state imposed a 
county tax without a credit for taxes 
paid in other states, would interstate 
commerce be disadvantaged 
compared to intrastate commerce? 
The Court answered this question in 
the affirmative because taxpayers 
earning income from outside their 
home states would be taxed at higher 
rates than taxpayers earning income 
from wholly intrastate sources. The 
heightened burden on interstate 
commerce could encourage Maryland 
residents to invest purely in local 
businesses and discourage businesses 
from seeking to operate in other 
states. The Court found that, in effect, 
the absence of a credit acts as an extra 
tax on interstate income-earning 
activities and therefore fails the 
internal consistency test. 

County tax is not externally 
consistent 

The external consistency test 
determines whether a state's tax 
reaches beyond that portion of value 
that is fairly attributable to economic 
activity within the taxing state. The 
Court found that the absence of a 
county tax credit results in out-of-
state income being taxed in Maryland 
without apportionment. Thus, "when 
income sourced to out-of-state 
activities is subject to the county tax, 
there is a potential for multiple 

taxation of the same income." In these 
circumstances, the Court held, the 
operation of the county tax appears to 
create external inconsistency. 

County tax discriminates against 
interstate commerce 

The Court found that the application 
of the county tax to out-of-state pass-
through income without an 
application of a credit for taxes paid 
on that income means that Maryland 
shareholders may be taxed at a higher 
rate on income earned through out-of-
state activities than on income earned 
through Maryland activities. 
Accordingly, the Court held that "it is 
the imposition of an additional tax, 
the tax set by the state where the 
income was earned - and the failure to 
provide a credit for it in Maryland - 
that creates the discrimination." 

Relief 
The Court stressed that it was not 
'striking down' the county income tax, 
or any element of it (i.e., the tax is not 
facially unconstitutional). Rather, 
what is unconstitutional is "the 
application - or lack thereof - of the 
credit to the county income tax." It is 
the absence of a credit, when applied 
to the particular circumstances of 
taxpayers, that "contravene the 
Constitution."  

Dissenting opinion - Commerce 
Clause not implicated by a local 
county tax 
Two justices joined in a dissent, 
noting primarily that the taxpayers 
did not meet their burden of showing 
that the Commerce Clause was 
implicated by a county tax. The 
dissent provides that in the absence of 
the statute being facially 
discriminatory, the taxpayers are held 
to proving that an 'undue burden' on 
interstate commerce exists. The 
dissent cites, among other things, the 
Wynnes' lack of evidence regarding 
companies or taxpayers being 
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deterred from engaging in interstate 
commerce as support for its position 
that the Wynnes had not met their 
burden of proof that Maryland's tax 
unduly burdens interstate commerce. 

The takeaway 
The Court recognized that even 
though the state chooses to break 
down its tax into state and local 
components, from a federal 
constitutional standpoint it's no 
different than if the state imposed one 

single state-level tax. What if 
Maryland imposed no state income 
tax and a 7% county tax? Would it be 
right for Maryland to avoid allowing 
any credit mechanism because, under 
the Comptroller's position, there's no 
impact on interstate commerce from a 
local tax?  

Maryland resident taxpayers receiving 
income from out-of-state sources 
should consider timely filing refund 
claims. It is recommended that any 
refund claims submitted for prior 

years should be filed as protective 
claims for refund until Maryland 
determines whether or not to appeal 
this case to the US Supreme Court. It 
is expected that Maryland will not 
process any refund claims related to 
this case until the decision to appeal 
has been made. This is a significant 
win for Maryland resident taxpayers 
in similar situations with multi-state 
income.  

 

 
 

 
 

Let’s talk   

If you have questions about the Wynne decision, please contact: 

State and local tax services 

Steve Arluna 
Partner, McLean, Virginia 
+1 (703) 918-1521 
steve.arluna@us.pwc.com  

Renee Padousis 
Director, McLean, Virginia 
+1 (703) 610-7455 
renee.p.padousis@us.pwc.com 

Michael Santoro 
Director, Chicago 
+1 (312) 298-2917 
michael.v.santoro@us.pwc.com 

© 2013 PricewaterhouseCoopers LLP. All rights reserved. In this document, PwC refers to PricewaterhouseCoopers (a Delaware limited liability partnership),  
which is a member firm of PricewaterhouseCoopers International Limited, each member firm of which is a separate legal entity. 
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