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Massachusetts enacts market 
sourcing and sales tax on computer 
services 

July 26, 2013 

In brief 

Overriding the governor’s veto, the Massachusetts legislature enacted H.B. 3535, which implements 

market-based sourcing, imposes sales tax on computer system design services, and repeals the utility 

corporation classification. The July 31, 2013 effective date for computer system design services taxation 

gives taxpayers little time to determine what services are subject to tax and to establish collection and 

remittance procedures. 

 

In detail 

Market-based sourcing, 

including throw-out 

Under current law, sales, other 
than the sales of tangible 
personal property, are sourced 
to where income-producing 
activity occurs, based on costs of 
performance. For licensing 
intangible property, income-
producing activity is performed 
in the state where such 
intangible property is used.  

Effective for tax years beginning 
on or after January 1, 2014, H.B. 
3535 sources sales, other than 
sales of tangible personal 
property, to Massachusetts if 
the corporation’s ‘market for the 
sale’ is in the state. With respect 
to determining a corporation's 
market, the legislation provides 
that a corporation's market is 
considered to be in 
Massachusetts if and to the 

extent the services are 
‘delivered’ to a location in the 
state.  

In determining delivery 
location, the legislation provides 
for a throw-out rule to the 
extent that a service provider is 
not taxable in the state to which 
the receipts are ultimately 
sourced. The amendment 
specifically reads: 

 if the state of assignment 

cannot be determined, it 

shall be reasonably 

approximated; and  

 if a corporation is not taxable 

in the state to which a sale is 

assigned, or if the state or 

states of assignment cannot 

be determined or reasonably 

approximated, such sale 

should be excluded from the 

numerator and denominator 

of the sales factor (i.e. 

thrown-out). 

It remains unclear how the 
throw-out rule will be 
interpreted regarding when a 
taxpayer is considered taxable 
in another state. 

Also effective for tax years 
beginning on or after January 1, 
2014, a corporation’s ‘market 
for sale’ is in Massachusetts: 

 in the case of lease or license 

of intangible property, if and 

to the extent the intangible 

property is used in 

Massachusetts 

 in the case of the sale of 

intangible property, where 

the property sold is a: (1) 

contract right, (2) 

government license, or (3) 

otherwise authorizes the 
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holder to conduct a business 
activity in a specific geographic 
area, if and to the extent that the 
intangible property is used in or 
otherwise associated with 
Massachusetts.  

However, any sale of intangible 
property, not otherwise described in 
the two above bullet points, is 
excluded from the numerator and the 
denominator of the sales factor. 

Sales and use tax on computer 

system design services  

Under current law, the only services 
subject to the sales and use tax are the 
provision of telecommunications 
services. In addition, the retail sale of 
standardized computer software, 
irrespective of how it is delivered, is 
subject to the sales and use tax. The 
sale of custom software is not subject 
to the sales and use tax. 

Effective July 31, 2013, the provision 
of computer system design services is 
subject to sales and use tax. Computer 
design services are defined as the 
planning, consulting, or designing of 
computer systems that integrate 
computer hardware, software, or 
communication technologies, and are 
provided by a vendor or a third party. 
In addition, the definition of taxable 
services is expanded to include not 
only computer system design services 
but also "the modification, 
integration, enhancement, 
installation, or configuration of 
standardized software."  

Repeal of utility corporation 

classification 

Under current law, entities classified 
as ‘utility companies’ are subject to a 
6.5% tax rate on their net income and 
are not subject to the non-income 
measure of the corporate excise tax. 
Utility companies include those 
companies that are regulated by 
Massachusetts or other state law and 
that operate electric, water, telephone, 
railroad, and other similar businesses. 

Effective for tax years beginning on or 
after January 1, 2014, the utility 
corporation classification is repealed 
and such corporations are taxed as 
business corporations subject to the 
8.0% income tax rate and the non-
income measure. Their new 
designation presumably would make 
them eligible to carry forward net 
operating losses and be permitted to 
claim a less restrictive dividends 
received deduction. However, any 
corporation that was previously 
classified as a utility corporation 
would not be allowed a net operating 
loss deduction for losses incurred 
before January 1, 2014.  

Under current law, utility 
corporations are afforded certain local 
property tax exemptions. The repeal 
of the utility corporation classification 
may have the unintended 
consequence of subjecting telephone 
switching equipment to local property 
taxation. The legislation addresses 
this unintended consequence by 
exempting telephone switching 

equipment from the local property 
tax. Other types of utility corporations 
that would be affected by the repeal of 
the utility corporation entity 
classification should review their 
listing of tangible personal property to 
determine if the repeal of the utility 
corporation classification might have 
similar unintended consequences. 

The takeaway 

Massachusetts taxpayers should 
prepare for the migration to market-
based sourcing for 2014. Taxpayers 
are given less time to prepare for the 
sales tax changes surrounding 
computer system design services. The 
new law provides that, starting July 
31, 2013, such services are subject to 
sales and use tax – requiring service 
providers to quickly determine 
whether their services are subject to 
tax and to establish collection and 
remittance procedures.  

On July 25, 2013, the Department 
issued Technical Information Release 
13-10: Sales and use tax on computer 
and software services law changes 
effective July 31, 2013. The purpose of 
the Release is to provide initial 
guidance regarding the statutory 
changes, the applicable sourcing rules, 
transition rules for existing contracts, 
electronic filing requirements, 
calculation of use tax liability, and the 
effective date and its impact on filings 
and payments. We will provide our 
insight into this Release in a future 
publication.

 
 

 

Let’s talk   

If you have questions about H.B.3535, please contact: 

State and Local Tax Services 

Jon Muroff 
Principal, Boston 
+1 (617) 530-4573 
jon.muroff@us.pwc.com 

David Sheehan 
Managing Director, Boston 
+1 (617) 530-4872 
david.sheehan@us.pwc.com 
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Solicitation 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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