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In brief 

The transfer of Massachusetts employees from an in-state company to its out-of-state parent was 

disregarded for tax purposes by the Massachusetts Appellate Tax Board. The transfer, which established 

Massachusetts nexus for the parent and caused the parent to be included in the ‘nexus combined’ 

corporate excise tax return, allowed the parent’s losses to offset the income of other members of the 

nexus combined group. The Board found that, pursuant to the sham transaction doctrine, the transfers 

had no valid business purpose other than tax avoidance. Massachusetts taxpayers should be aware that 

expansion of the sham transaction doctrine to nexus determinations could subject a new area of business 

transactions to state scrutiny. [Allied Domecq Spirits and Wines USA, Inc. v. Commissioner of Revenue, 

Massachusetts Appellate Tax Board, Nos. C282807, C293684, and C297779 (5/27/13)] 

 

In detail 

For the fiscal tax years 1996 
through 2004 at issue, Allied 
Domecq Spirits and Wines USA 
(Allied USA) was the principal 
reporting corporation for a 
nexus combined group of 
affiliated corporations filing a 
Massachusetts Corporate Excise 
Return. Prior to the years at 
issue, Allied USA’s parent, 
Allied Domecq North America 
Corporation (ADNAC) had no 
physical presence in 
Massachusetts and therefore 
was not a member of Allied 
USA’s Massachusetts nexus 
combined reporting group. 

During the 1996 fiscal year, 
Allied USA transferred 

employees from three of its 
business departments – 
insurance, taxation, and internal 
audit – to ADNAC, which 
created a physical presence in 
Massachusetts for ADNAC. 
Accordingly, Allied USA 
included ADNAC in its 
Massachusetts combined 
reporting group for the years at 
issue. Due to the application of 
ADNAC’s losses against the 
income of other group 
members, the Allied USA 
combined group’s 
Massachusetts income tax 
liability was significantly 
reduced during the tax years at 
issue.  

Company communications 

describe the transfers 

The Board found that several 
internal memoranda and 
communications from Allied 
USA’s tax department indicated 
that that the employee transfer 
was motivated by tax avoidance. 
A July 1996 memo provided that 
Massachusetts state income tax 
could be ‘reduced to nil’ by 
creating ‘sufficient in-state 
activities for ADNAC.’ The 
memo also outlined the steps 
needed to establish a 
Massachusetts physical 
presence (sublease office space, 
transfer employees to create in-
state payroll, purchase office 
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furniture, and charge intercompany 
management fees).  

An August 1996 email described the 
proposed transactions as the ‘state tax 
planning project’ that would ‘create 
the required nexus.’ Another August 
1996 email provided that the project 
could only move forward if there was 
‘no impact to the management results’ 
and that ‘management relief’ would 
have to be available. Testimony before 
the Board provided that ‘management 
relief’ meant that management 
bonuses would not be adversely 
affected by any economic changes 
related to the plan. The Board found 
that these communications supported 
the conclusion that the plan was 
intended to have tax ramifications 
only. 

An August 26, 1996, memo provided 
that certain events “must occur prior 
to the end of this fiscal year [August 
31] to establish a state presence in MA 
for FY 1996 and forward . . . . to 
realize the full group tax benefit 
estimated at $500,000 (after Federal 
benefit) for FY 1996.”  

Board rejects assertions of 

business purpose 

Allied USA argued that the employee 
transfers advanced the company’s 
efforts to centralize operations, 
including tax and insurance work. 
However, the Board found that the 
company’s tax and insurance 
functions were already centralized, in 
a different entity, before the tax years 
at issue. 

ADNAC leased space in an Allied USA 
subsidiary’s headquarters to house the 
transferred ADNAC employees. 
However, the lease was for a single 
office and did not delineate space for 
three of the transferred employees. 
Additionally, rent paid by ADNAC 
decreased from an annualized 
$280,000 in 1998 to $7,480 in 2000. 

There was no evidence that rent was 
paid after 2000. 

Additionally, the Board found that 
payroll records did not support 
ADNAC’s employee presence in 
Massachusetts. Several of the 
transferred employees continued to be 
on the payroll of and continued to 
receive W-2s from Allied USA or its 
subsidiaries.  

Employee transfers were a sham 

without business purpose or 

economic effect 

The Board reviewed several court and 
Board decisions that applied the sham 
transaction doctrine. The Board 
recognized that the sham transaction 
doctrine gives the commissioner the 
authority to “disregard, for taxing 
purposes, transactions that have no 
economic substance or business 
purpose other than tax avoidance” 
The question is primarily a factual 
one, and thus requires careful 
attention to the specific facts present 
in each appeal.  

From these decisions, the Board 
observed several examples of 
transactions without a non-tax 
business purpose, including: a 
taxpayer entering into a transaction 
with the guarantee of ‘saving state 
taxes;’ a taxpayer’s internal 
memorandum providing that business 
purposes were ‘proposed purely as 
part of a tax-saving plan;’ a taxpayer’s 
tax department being responsible for 
the development, implementation, 
and oversight of the business 
transaction; and a taxpayer’s failure to 
produce evidence supporting the 
accomplishment of purported 
business purposes. 

The Board found that the motivation 
for establishing nexus in 
Massachusetts for ADNAC was 
‘exclusively to avoid taxes’ for the 
following reasons: 

 Internal communications 

recognized that ‘significant tax 

avoidance’ could be reaped by 

creating or producing nexus for 

ADNAC with Massachusetts.  

 The plan had no economic 

substance, aside from tax 

avoidance, as supported by Allied 

USA’s efforts to ensure that the 

plan would have no ‘impact to the 

management results.’ 

 Allied USA failed to advance any 

legitimate non-tax business 

purposes or any economic effects 

for the transfer of tax, insurance, 

and audit functions. The proposed 

reason (to centralize functions) had 

already occurred prior to the years 

at issue. 

 Employee duties and work spaces 

did not change following the 

transfers. 

 The lease of office space had no 

economic impact because it failed 

to accommodate many of the 

transferred employees, and the 

lease payments ‘dramatically 

decreased’ over the course of the 

years at issue. 

 The transfers were driven by Allied 

USA’s tax department.  

 Management fees were sourced 

inconsistently with respect to other 

charges, which were sourced to 

where the services were performed. 

Allied USA’s motive in sourcing 

management fees to where they 

were received (i.e., Massachusetts) 

was ‘completely tax-driven’ in 

order to achieve a sales factor for 

ADNAC large enough to import its 

significant losses into the 

combined group. 
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The takeaway 

The Board did not categorically reject 
that centralizing operations or leasing 
property could support a valid 
business purpose. The Board explored 
the specific facts here and found that 
centralization was not advanced by 
the employee transfers. Additionally, 
the Board expressed that “failure to 
ever attend to the details, like the 
lease, is further indication that tax 
avoidance reigned over economic 
substance.” Given different facts, it 
remains unknown how the Board 
would have ruled.  

In support of its decision, the Board 
reviewed Massachusetts case law 
applying the sham transaction 

doctrine. Nearly every cited decision 
had one common fact - they involved 
the disallowance of related party 
payments. The Allied USA decision, 
however, appears to be the first 
published Massachusetts decision that 
would permit applying the sham 
transaction doctrine to questions of 
nexus. Massachusetts taxpayers 
should be aware that expansion of the 
sham transaction doctrine to nexus 
determinations could subject a new 
area of business transactions to state 
scrutiny. 

Finally, the Board’s decision rests 
primarily on common law principles 
of the sham transaction doctrine. 
While Massachusetts codified its 
version of the sham transaction 

doctrine under G.L. c. 62C, sec. 3A, 
that provision is effective as of 
January 1, 2002 and would only apply 
to the last two tax years at issue. As a 
result, the Board relied “primarily on 
the principles derived from cases 
before the courts and the Board” to 
render its decision. The Board did not 
significantly examine application of 
the statutory standard. 

The tax, penalties, and interest at 
issue for the 1996-2004 tax years 
exceed $15 million. Given the amount 
at issue, the decision may be appealed. 
We will monitor the progress of an 
appeal and report on any significant 
developments.

 
 

 
 

Let’s talk   

If you have questions about the Allied USA decision, please contact: 

State and Local Tax Services 

Jon Muroff 
Partner, Boston 
+1 (617) 530-4573 
jon.muroff@us.pwc.com 

David Sheehan 
Managing Director, Boston 
+1 (617) 530-4872 
david.sheehan@us.pwc.com 
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