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The Massachusetts Department of Revenue ("Department") released a directive that 

explains what circumstances allow a taxpayer to file an amended return to avoid the 

20 percent penalty for the underpayment of tax that is required to be shown on the 

return. [Mass. Dept. of Rev. Directive 11-3, issued 5/16/2011] 

Background 
Mass. Gen. Laws ch. 62C, Sec. 35A imposes a 20 percent penalty on any 

"underpayment of tax required to be shown on a return" that is due to (1) negligence 

or disregard of the tax laws of the Commonwealth or public statements issued by the 

Commissioner, or (2) any substantial understatement of liability for a tax required to 

be shown on a return.  The penalty is substantially derived from provisions of the 

Internal Revenue Code, and the Department has expressed intent to apply and 

interpret the penalty in a manner consistent with federal treatment.  

Massachusetts and federal law provides that "if the relevant facts affecting the tax 

treatment of the item are adequately disclosed in the return...and there is a 

reasonable basis for the tax treatment of the item by the taxpayer" then the 

understatement may be reduced.  See Mass. Gen. Laws ch. 62C, Sec. 35A(d).
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Directive 11-3 
The guidance suggests that prior to contact by the Department, and before a penalty 

is assessed, a taxpayer may correct an underpayment by filing an amended return 

provided all of the following conditions are met: 

 The underpayment was not the result of a listed or other transaction as 
referenced in 830 CMR 62C.33.1(5)(k);  

 The taxpayer has complied with all applicable federal, state, or other 
jurisdiction change reporting requirements with respect to the tax item or 
items as reported on the amended return;  

 The taxpayer has not been audited by either the IRS or the Department with 
respect to the same or a substantially similar issue on a current or prior year 
tax return;  

 The taxpayer's claim or conduct is not deemed egregious by the Commissioner 

of Revenue; and  

 In the case of a substantial understatement, the issue is adequately disclosed in 
the Massachusetts equivalent of a "qualified amended return," as defined in 
Treas. Reg. Sec. 1-6664-2(c)(3), and there is a reasonable basis for the tax 
treatment of the issue by the taxpayer.  

The determination as to whether an amended return is enough to correct an 

underpayment reflected in the original return and to avoid Section 35A penalty varies 

depending upon the facts of each case.  (Note. The directive leaves open which facts 

and circumstances might satisfy the above conditions).  

Reasonable cause 
The guidance explains that an underpayment Section 35A penalty will also not be 

imposed to the extent that a taxpayer can show there was reasonable cause for an 

underpayment and that the taxpayer acted in good faith.  The Department has 

expressed intent to issue further guidance concerning the standards for determining 

when such cause exists in the context of a Section 35A penalty.   

PwC observes 
"If a taxpayer believes they have a 'sleeping' Section 35A exposure, they may have an 

opportunity to correct the underpayment of tax on an amended return and thereby 

avoid the penalty," explains David Sheehan, SALT Managing Director with PwC in 

Boston.  "However, this opportunity presupposes that a taxpayer recognizes the 

possibility that it has substantially understated its tax or has an underpayment of tax 

arising from negligence or disregard of the tax laws.  This situation is likely to arise 

where a taxpayer has reserved for an uncertain tax position and decides to amend its 

return to agree with the Department's anticipated view in order to avoid the penalty." 

"In other words, a taxpayer would pay 100 percent of the underpaid tax in the hopes 

that the Department will waive a 20 percent penalty related to such underpayment," 

Sheehan notes.  "The amended return would be filed without the certainty that the 

Section 35A penalty will be waived."  
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For more information, please do not hesitate to contact: 

 

David Sheehan (617) 530-4872  david.sheehan@us.pwc.com 

Kathryn Thurber (202) 346-5122  kathryn.thurber@us.pwc.com 

 

 

 

 

This document is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 
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