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In brief 
The Indiana Department of Revenue excluded an entity from a consolidated group 

because it did not have Indiana source income.  Neither excluded dividend income 

nor reimbursements to a "common paymaster" resulted in Indiana source income.  

The Department excluded another entity from a consolidated group because the 

subsidiary's intercompany interest expense resulted in an unfair reflection of income. 

[Indiana Supplemental Letter of Findings, 02-20110565 (8/29/12)] 

In detail 
Taxpayer, doing business in Indiana and other states, filed its Indiana adjusted gross 

income tax returns on a consolidated basis with its subsidiaries. For tax years 2007 

and 2008, Taxpayer's consolidated return included Sub L and Sub G. Upon review, 

the Department determined that Sub L did not have Indiana source income and 

excluded it from the consolidated return. Sub G was also excluded from the 

consolidated return on the grounds that its inclusion in the return did not fairly 

reflect the Taxpayer's overall income.  
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Upon rehearing, the Department affirmed the exclusion of the subsidiaries from 

Taxpayer's consolidated return.  

Consolidated group members must have Indiana adjusted gross income 

Indiana law provides that an affiliated group "shall not include any corporation 

which does not have adjusted gross income derived from sources within the state of 

Indiana." In general, a taxpayer must have Indiana apportionment factors or have 

Indiana sourced nonbusiness income to be included in an Indiana consolidated 

return.   

Taxpayer first asserted that Sub L should be included in the consolidated group 

because its foreign dividend income resulted in nonbusiness income allocable to 

Indiana.  The Department determined that such dividends would have been deducted 

entirely from Sub L's income under Indiana law. Thus, Sub L did not have 

nonbusiness income sufficient to permit inclusion of Sub L in Taxpayer's 

consolidated return.  

Taxpayer also argued that it had Indiana sourced income because it had payroll in 

Indiana.  Taxpayer asserted that Sub L reimburses it for a portion of the 

compensation paid to executives that are common to Taxpayer and Sub L. The 

Department acknowledged that unemployment tax payments on behalf of employees 

is the presumptive basis for determining payroll location of employees, but Indiana 

law is silent regarding the attribution of employer for payroll purposes. The 

Department also observed that Sub L did not remit any FICA taxes or unemployment 

taxes.  The Department concluded that it "recognizes the reimbursement 

arrangement between Taxpayer and Sub L, and also recognizes that the Department's 

holding in this case has potential ramifications beyond this case, [but] the 

Department cannot say that its proposed assessment [excluding Sub L] is incorrect."   

Subsidiary's inclusion in consolidated group would unfairly reflect Indiana income 

Sub G entered into a loan agreement with an affiliated entity not included in the 

Taxpayer's Indiana consolidated group. Sub G deducted $3,900,000 in interest 

expense in 2007 and $52,500,000 in 2008. Citing Indiana law that allows the 

Department to employ any method to effectuate equitable apportionment of 

taxpayer's income, the Department excluded Sub G from Taxpayer's consolidated 

group and determined Sub G's tax separately.  

Taxpayer asserted that the Department treated the loan agreement in a different 

manner than if Sub G had borrowed from an unrelated third party. The Department 

disagreed. In this case, because Sub G is domiciled in Indiana, a third party lender 

would have reported interest income attributable to Indiana. However, Taxpayer's 

affiliated entity did not file an Indiana adjusted gross income tax return or a financial 

institutions tax return. As such, absent a return from the affiliated entity reporting 

Indiana income and receipts, the Department upheld its determination to exclude 

Sub G from Taxpayer's consolidated group.  

Actions to think about 
Indiana taxpayers should look to this letter of findings for guidance regarding 

required attributes of consolidated group members.   The absence of apportionment 
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factors may raise concern that an entity has been improperly included.  This could 

create some unusual results now that Indiana has fully phased-in a single sales factor.   

In this case, Sub G was excluded from the consolidated return due to its 

intercompany interest expense.  Indiana taxpayers should be aware that the 

Department has been similarly excluding entities when a group member with 

minimal apportionment factors is incurring losses. 

Let's talk  
If you have questions about this letter of findings, please contact one of the following 

PwC state tax professionals: 

Mike Ralston   

Director 

(317) 294-0687 

michael.ralston@us.pwc.com 

 

Richard Boer 

Director  

(317) 940-7302 

richard.e.boer@us.pwc.com 

 

 

For more information on PricewaterhouseCoopers' state legislative tracking 

service, click here. 
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