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In brief 

Even though Indiana provides separate statutory provisions for calculating its net operating loss 

deduction and its foreign dividend deduction, the Indiana Tax Court held that a taxpayer may include its 

foreign dividend deduction when determining its Indiana net operating loss. Taxpayers should consider 

filing amended returns to claim refunds to the extent that deducting foreign source dividend income 

would have increased the amount of an NOL, or created an NOL, in a particular year. [Caterpillar v. 

Indiana Department of State Revenue, Ind. Tax Court, No. 49T10-0812-A-70 (Mar. 28, 2013)] 

 

In detail 

Facts 

During the 2000 to 2003 years 
at issue, Caterpillar received 
dividends from its foreign 
subsidiaries (Foreign Source 
Dividends, or FSDs). When 
calculating its Indiana income, 
Caterpillar’s starting point was 
its federal taxable income, 
which included these FSDs. 
Caterpillar applied Indiana’s 
foreign source dividend 
deduction to reduce its Indiana 
taxable income. This reduction 
contributed to Caterpillar’s 
Indiana net operating losses in 
each year at issue. Caterpillar 
amended its 1996 through 1999 
Indiana tax returns to carry 
back the NOLs calculated from 
2000 to 2003. 

Applicable authority 

An Indiana NOL “equals the 
taxpayer’s federal net operating 
loss for a taxable year as 

calculated under Section 172 of 
the Internal Revenue Code, 
derived from sources within 
Indiana and adjusted for 
modifications required by IC 6-
3-1-3.5” (NOL Statute) 
(emphasis added). 

Indiana also provides that a 
“corporation that includes any 
foreign source dividend in its 
adjusted gross income for a 
taxable year is entitled to a 
deduction from that adjusted 
gross income” (FSD Statute). 

Department disallows FSD 

deduction 

Following an audit, the 
Department issued a Letter of 
Findings determining that 
Caterpillar’s FSD deductions 
were improper. Because the 
NOL Statute computes NOLs by 
reference to federal taxable 
income, which includes FSDs, 
the Department asserted that 

Indiana NOLs must include 
FSDs.  

The FSD Statute references 
modifications to adjusted gross 
income, which is not an element 
of the calculation in the NOL 
Statute. Therefore, according to 
the Department, any FSD 
modification to adjusted gross 
income has no impact on a 
taxpayer’s NOL calculation. In 
the absence of the NOL Statute 
incorporating or referencing the 
FSD Statute (or referencing 
adjusted gross income), the 
Department argued there was 
no statutory mechanism to 
include a deduction for FSDs 
within the computation of an 
Indiana NOL.  

Caterpillar appealed the 
Department’s determination to 
the Indiana Tax Court. 
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Indiana NOL calculation includes 

adjusted gross income 

modifications 

The court disagreed with the 
Department. The court acknowledged 
that the plain language of the NOL 
Statute requires federal NOLs to be 
modified “as required by IC 6-3-1-
3.5,” which provides the definition of 
‘adjusted gross income.’ Accordingly, 
even though the term ‘adjusted gross 
income’ is not used in the NOL 
Statute, the requirement to adjust 
pursuant to IC 6-3-1-3.5 incorporates 
modifications to adjusted gross 
income by reference.  

The court ruled in Caterpillar’s favor, 
holding that adjusted gross income 
modifications are incorporated into 
the NOL Statute by reference, and 
therefore the foreign source dividend 
deduction is an element of Indiana’s 
net operating loss calculation. 

Independent state NOL statute 

supports nonconformity to 

federal NOL 

The court acknowledged that a state 
NOL calculation that differs from a 

taxpayer’s federal NOL is consistent 
with the legislature’s intent. While 
Indiana originally conformed to 
federal NOL calculations prior to 
1983, the subsequent enactment of an 
independent Indiana NOL statute 
‘clearly indicate[s]’ that the legislature 
intended to “change from complete 
federal NOL conformity to less 
conformity by providing several 
Indiana-specific distinctions.” 

Broad application of FSD 

deduction consistent with US 

Constitutional concerns 

Additionally, the court recognized that 
the FSD Statute was intended to have 
a broad application to ensure that the 
calculation of taxable income did not 
discriminate against taxpayers with 
foreign source dividends by more 
favorable treatment of taxpayers with 
domestic source dividends. See Kraft 
Gen. Foods v. Iowa, 505 U.S. 71 
(1992). The court asserted that 
because the FSD Statute was an 
independent provision outside the 
modifications of the ‘adjusted gross 
income’ definition statute, IC 6-3-1-
3.5, the legislature intended the FSD 

Statute to apply whenever FSD 
income is included in adjusted gross 
income, even when calculating 
Indiana NOLs. 

The takeaway 

Given the Department's long standing 
position related to this issue, we 
expect the Department to appeal the 
decision to the Indiana Supreme 
Court. However, taxpayers should 
consider filing amended returns to 
claim refunds to the extent that 
deducting foreign source dividend 
income in the calculation of their 
Indiana NOL would have increased 
the amount of an NOL, or created an 
NOL, in a particular year. It should be 
noted, however, that Indiana no 
longer allows for the carryback of an 
NOL. 

 

 
 

 
 

Let’s talk   

For a deeper discussion of how this issue might affect your business, please contact: 
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+1 (317) 940-7310 
matthew.j.lindeman@us.pwc.com 
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