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In brief 

For pre-2008 tax years, pass-through miles traveled in-state by an interstate trucking company without 

picking up or delivering goods should be included in the Illinois sales factor apportionment numerator. 

Although current law specifically includes gross receipts measured by pass-through miles in the 

apportionment numerator starting with the 2008 tax year, Illinois transportation companies may find 

this decision instructive to the extent pre-2008 years remain open. [Witte Brothers Exchange, Inc. v. 

Hamer, Ill. App. Ct., No. 1-12-0850 (9/30/13)] 

 

In detail 

Facts 

During the 2005-2007 tax years 
at issue, Witte Brothers 
Exchange, Inc. was an interstate 
trucking company that filed 
Illinois corporate income tax 
returns. In such returns, Witte 
did not include in its Illinois 
sales factor numerator pass-
through miles, defined as miles 
driven through Illinois without 
picking up or delivering goods. 
The Illinois Department of 
Revenue audited Witte, 
asserting that pass-through 
miles should be included in the 
Illinois sales factor numerator. 
Following a protest to an Illinois 
trial court, which ruled in favor 
of the Department, Witte 
appealed to the Illinois 
Appellate Court.  

Transportation 

apportionment – revenue 

miles ‘in this State’ 

During the years at issue, 
Illinois provided that the 
business income of a 
transportation company (other 
than a pipeline company) was 
apportioned to the state using a 
sales factor, “the numerator of 
which is the revenue miles of 
the person in this State.” 

Pass-through miles are miles 

‘in this State’ 

Witte argued that the phrase ‘in 
this State’ modified ‘revenue’ 
such that the issue is not 
whether trucks traveled in 
Illinois, but rather whether 
Witte derived revenue from the 
pass-through miles, which only 
occurs with the pick up or 
delivery of goods. 

The Illinois Appellate Court 
reviewed two appellate court 
cases. In Northwest Airlines, 
Inc. v. Department of Revenue, 
the appellate court found that 
including an airline’s flyover 
miles in its Illinois sales factor 
numerator would be 
unconstitutional because of the 
‘total absence’ of any nexus with 
Illinois. In Panhandle Eastern 
Pipeline Co. v. Hamer, the 
appellate court found that flow-
through miles of natural gas 
were included in the Illinois 
sales factor numerator under 
Illinois’ natural gas 
apportionment statute, which is 
substantially similar to Illinois’ 
transportation company 
apportionment statute. Click 
here for our summary of the 
Panhandle decision. 
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http://www.pwc.com/us/en/state-local-tax/newsletters/mysto/il-apportionment-factor-includes-revenue-from-transported-gas.jhtml
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The court concluded that miles ‘in’ 
Illinois relate to a ‘presence or 
existence’ in Illinois. Witte argued 
that its situation was similar to the 
flyover miles in Northwest Airlines 
that were excluded from the 
apportionment numerator.  However, 
unlike flying over the state, Witte had 
a connection with the state (and was 
therefore ‘in’ the state) through the 
use of its trucks on Illinois highways. 
Similar to the pipelines and gas being 
present in Illinois under Panhandle, 
Witte’s trucks were present in Illinois. 
Accordingly, the court found that 
miles traveled within Illinois must be 
included in Witte’s apportionment 
factor numerator. 

2008 law change did not preclude 

including pass-through miles in 

pre-2008 years 

Effective for tax years beginning on or 
after January 1, 2008, the sales factor 
numerator of a transportation 
company includes “that portion of the 

person’s gross receipts from 
movements of people, goods, mail, oil, 
gas or any other substance . . . that 
originates in one state or jurisdiction 
and terminates in another state or 
jurisdiction, that is determined by the 
ratio that the miles traveled in this 
State to total miles everywhere.” 

Witte argued that the law change 
including pass-through miles reflected 
a legislative recognition that such 
miles were not included in the 
apportionment numerator in pre-
2008 tax years. The court disagreed, 
finding that the law change had no 
effect on pre-2008 tax years.  

Commerce Clause challenge not 

considered 

On appeal, Witte challenged the 
inclusion of pass-through miles as a 
violation of the US Constitution’s 
Commerce Clause. The court did not 
reach the issue because its review was 
limited to the issues determined by 

the trial court, which only addressed 
the statutory interpretation of the 
Illinois apportionment statute. Witte 
failed to raise the Constitutional issue 
at the circuit court and was barred 
from raising it on appeal. 

The takeaway 

Because Witte did not properly raise a 
constitutional challenge, the court did 
not address whether including pass-
through miles would survive 
constitutional scrutiny.  

Although current law specifically 
includes gross receipts measured by 
pass-through miles in the 
apportionment numerator starting 
with the 2008 tax year, Illinois 
transportation companies may find 
this decision instructive to the extent 
pre-2008 years remain open. 

 

 

 
 

Let’s talk   

For more information on the Witte decision, please contact: 

State and Local Tax Services 

Kevin Merkell 
Partner, Chicago 
+1 (312) 298-5686 
kevin.merkell@us.pwc.com 

Christopher Tobin 
Partner, Chicago 
+1 (312) 298-2139 
christopher.tobin@us.pwc.com 

Michael Lovett 
Director, Chicago 
+1 (312) 298-5612 
michael.a.lovett@us.pwc.com 

© 2013 PricewaterhouseCoopers LLP, a Delaware limited liability partnership. All rights reserved. PwC refers to the United States member firm, and may sometimes refer 
to the PwC network.  Each member firm is a separate legal entity.  Please see www.pwc.com/structure for further details. 

Solicitation 

This content is for general information purposes only, and should not be used as a substitute for consultation with professional advisors. 

mailto:kevin.merkell@us.pwc.com
mailto:christopher.tobin@us.pwc.com
mailto:michael.a.lovett@us.pwc.com

