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In brief 

On November 13, 2012, the California Franchise Tax Board petitioned the California 

Supreme Court for review of the Court of Appeal's decision in The Gillette Company 

& Subsidiaries v. Franchise Tax Board, finding that the Multistate Tax Compact is a 

valid compact and California was bound by it and the Article III apportionment 

election provision because the state had not repealed former Sec. 38001, et. seq., and 

withdrawn from the Compact during the years at issue. (Click here for a summary of 

the Court of Appeal's decision.) 

The FTB also filed a request for the Supreme Court to take judicial notice of the 

minutes from a December 1, 1972 meeting of the Multistate Tax Commission. The 

minutes include a resolution by Compact member states and the Commission 

affirming Florida's legislative action repealing Articles III and IV of the Compact and 

confirming Florida's continued good standing as a Compact member state.   

In detail 

In its petition, the FTB urges the Court to grant review to settle important questions 

of law, as the issues presented are of first impression and could potentially affect tens 

of thousands of multistate taxpayers not only in California, but in other Compact 

member states as the FTB notes that similar cases are pending in at least three other 

states. The FTB also argues that the Court of Appeal's ruling calls into question the 

 

 

http://www.publications.pwc.com/DisplayFile.aspx?Attachmentid=6066&Mailinstanceid=25683
http://www.twitter.com/pwc_mysto


 

PwC myStateTaxOffice 2 

 

constitutionality of hundreds of California statutes that the Legislature has 

superseded or otherwise affected by using the term "notwithstanding."  

Based upon the Appeal Court's ruling, the FTB presented the following three 

arguments: 

1. The Court of Appeal's interpretation of the rights and obligations of member 

states and private parties under the Compact conflicts with established law.  

The FTB argues that when California adopted the Compact in 1974, it did so with the 

understanding that the apportionment formula election was not a "strict contractual 

requirement" and that a member state was not required to withdraw from the 

Compact to effect any change or modification of the Compact. Such an understanding 

was demonstrated by the Commission's 1972 resolution affirming Florida's member 

in good standing status subsequent to its unilateral repeal of the election and 

apportionment provisions of the Compact. 

Further, the FTB argues that if the Court of Appeal's interpretation of the rights and 

obligations provided to taxpayers under the Compact were to stand, several other 

changes that California has made to the Uniform Division of Income for Tax 

Purposes Act (UDITPA) statutes are at risk of being invalidated because the Court of 

Appeal held that changes cannot be made to Compact provisions by the legislature 

without a complete withdrawal. The FTB argues that while California has since 

withdrawn from the Compact, the Court must establish certainty and uniformity on 

this issue as the state remains a member of many compacts that are still in effect. 

2. The Court of Appeal's determination that amended Sec. 25128 is 

unconstitutional as violative of the Contracts Clause conflicts with existing 

law.  

The FTB argues that taxpayers did not have a contractual right to elect an 

apportionment formula under former Sec. 38006 (the MTC provisions formally 

included in California law) because taxpayers were neither parties to the Compact, 

nor intended beneficiaries of contractual rights. It follows that because adoption of a 

new apportionment formula did not interfere with any legitimate expectations 

taxpayers could have had under the Compact, the Court of Appeal erroneously held 

that amended Sec. 25128 violated taxpayers' rights under the Contract Clauses of the 

United States and California Constitutions.  

The FTB notes that the Legislature's action in amending Sec. 25128 falls within the 

purview of California's continuing sovereignty over its tax laws, which may not be 

suspended or surrendered by grant or contract.  

3. The Court of Appeal's application of the reenactment rule to amended Sec. 

25128 conflicts with established law.  

The FTB argues that the reenactment rule does not apply where one statute amends 

or repeals another by implication and that the "notwithstanding section 38006" 

language in amended Sec. 25128 effects a repeal by implication. In its ruling, the 

Court of Appeal stated that "neither the public nor the legislators had adequate notice 

that the intent of this amendment…was to eviscerate former section 38006." 

However, the FTB argues that legislative history confirms the Legislature's intent to 
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preclude corporations from using the equally weighted three-factor formula and that 

many taxpayers voiced opposition to the amendment during the legislative process.  

Actions to think about 

Watch closely - The taxpayer's response to the Petition for Review is due 20 days 

after the FTB's filing.  The FTB will have 10 days to submit a response.   Amicus 

curiae letters may be submitted in support of or opposition to a Petition for Review.  

The California Supreme Court has 60 days to decide whether to grant the petition; it 

may extend this period an additional 30 days. 

In the meantime, make sure to read the article - The Multistate Compact - A Promise 

Forgotten and review the brochure the MTC published in 1968. 

Let's talk 

If you have any questions about the FTB's petition, the Gillette decision or the MTC 

election, please contact Michael Herbert.  Herbert, who is based in San Francisco, 

assisted in filing the claims at issue in Gillette, helped develop the issue for litigation, 

and worked with counsel on the case. 

Michael Herbert 

Partner 

(415) 498-6120 

michael.herbert@us.pwc.com 
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