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U.S. District Court strikes down the State's 
use tax notice and reporting obligations 
What does it mean for other similar states' requirements? 

Summary  
Colorado started the trend of use tax remote seller reporting requirements in 2010.  

Since then, at least four states have enacted comparable requirements and several 

other states have introduced similar legislation.  A federal court's March 30, 2012 

ruling that Colorado's requirements are unconstitutional draws into question 

whether equivalent state laws will survive constitutional challenges and whether 

other state legislatures will continue introducing similar laws. 

Existing Colorado law  
Generally, Colorado law requires retailers that sell products to Colorado customers, 

but that do not collect and remit Colorado state tax, to report certain information 

about such purchases to the customers and to the Colorado Department of Revenue 

("DOR").  Such retailers must:
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 Notify Colorado customers that the retailer does not collect Colorado sales tax 

and, therefore, the customer is obligated to self-report and pay use tax to the 
DOR.   

 Provide each of their Colorado customers an annual report detailing that 
customer's purchases from the retailer in the previous calendar year, including 
a notice that the customer is obligated to pay use tax and that the retailer is 
obligated to report the customer's name and purchases to the DOR.  This 
requirement applies only to customers who spend more than $500 with the 
retailer in the calendar year. 

 Provide the DOR with an annual report, which includes its customers' names 
and total purchases from the retailer.  This requirement applies only to 
retailers with $100,000 or more of Colorado gross annual sales.   

While the obligations were operative March 1, 2010, reporting was not scheduled to 

begin until January 31, 2011.  For more detail on the Colorado law, please refer to the 

following link. 

Direct marketing association challenge - Court issues 
preliminary injunction  
The Direct Marketing Association ("DMA"), an association of businesses that market 

products directly to consumers, challenged Colorado's notice and reporting 

obligation in federal court.  On January 26, 2011, the United States District Court for 

the District of Colorado issued a preliminary injunction enjoining the state from 

enforcing the notice and reporting obligations.   

The DMA asserted that the reporting obligations violated the U.S. Constitution's 

Commerce Clause because they: (1) discriminate impermissibly against interstate 

commerce; and (2) impose undue burdens on interstate commerce.  

The Court rules in favor of the DMA and strikes 
down Colorado's notice and reporting obligations 
On March 30, 2012, the Colorado Federal District Court in Direct Marketing Assoc. 

v. Huber No. 10-cv-01546-REB-CBS (Col. Dist. Ct. March 30, 2012), ruled that the 

notice and reporting requirements were unconstitutional because they 

discriminated against interstate commerce and because they imposed an undue 

burden on interstate commerce. 

The reporting obligations discriminated against interstate commerce 

A state statue violates the Commerce Clause under a discrimination challenge if: (1) 

the law discriminates against interstate commerce either facially or practically; and 

(2) the state fails to advance a legitimate state interest that cannot be served by 

reasonable non-discriminatory purposes.   

The DOR first asserted that the notice and reporting obligations were not 

discriminatory because they technically applied to all retailers that did not collect and 

remit Colorado sales tax, not just to out-of-state retailers.  The court reasoned that 

the notice and reporting obligations were effectively applicable only to out-of-

state retailers because all in-state retailers were obligated to collect and remit sales 
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tax and those retailers paying sales tax were exempt from the notice and reporting 

requirements.  The existence of an "inconsequential" number of non-compliant in-

state retailers was immaterial to the discrimination analysis. 

The DOR additionally argued that out-of-state retailers were not discriminated 

against because they were afforded the option to voluntarily remit Colorado sales and 

use tax in lieu of the notice and reporting requirements.  The court rejected this 

argument, finding that imposing the burden of choosing two options was 

nevertheless a burden that existed for out-of-state retailers and not for in-state 

retailers and therefore did not cure the discrimination problem.  The court noted that 

the "choice does not eliminate, but instead highlights the discrimination." 

Accordingly, the court found that Colorado's notice and reporting requirement 

created a "geographic distinction" between in-state and out-of-state retailers that 

"discriminates patently against interstate commerce."   

Given the patent discrimination, the court found that the notice and reporting 

requirements would violate the Commerce Clause unless the DOR advanced a 

legitimate local purpose that cannot be served adequately by reasonable non-

discriminatory alternatives.  The burden of proof is high, and must pass the "strictest 

scrutiny."  The DOR advanced three important state interests:  

 Enhancing the DOR's ability to recover sales and use revenue due to the state; 

 Promoting the fair distribution of the cost of government; and 

 Promoting the respect for and compliance with the tax laws 

The DMA provided at least three reasonable non-discriminatory alternatives to serve 

these purposes: inserting a line on personal income tax returns to report use tax due, 

increasing audits of businesses, and providing consumer education and notification.  

The court found "no evidence to show that the legitimate interests advanced by the 

[DOR] cannot be served adequately by reasonable non-discriminatory alternatives."   

Accordingly, the notice and reporting obligations violated the Commerce Clause 

as an unconstitutional discrimination against out-of-state retailers.   

The reporting obligations placed an undue burden on interstate commerce 

The DMA additionally argued that the notice and reporting obligations violated the 

Commerce Clause by imposing an undue burden on Interstate commerce by 

requiring out-of-state retailers to gather, maintain, and report information and to 

provide notices to their Colorado customers and to the DOR.  The DOR argued that 

such a reporting burden did not rise to the level of the unconstitutional burden 

threshold established in Quill Corp. v. North Dakota 504 U.S. 298 (1992). (i.e., 

imposing a use tax collection obligation on an out-of-state retailer). 

The court reasoned that the sole purpose of the notice and reporting obligations was 

to enhance Colorado's collection of use taxes.  The court found that, "looking to 

[their] practical effect," such obligations were "inextricably related" to the burdens 

condemned in Quill.  Accordingly, imposing such notice and reporting obligations on 

out-of-state retailers with no physical presence in Colorado violates the Commerce 

Clause.   
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Other state notice and reporting obligations 
Since 2010, at least four states have enacted various versions of a remote seller notice 

requirement (Oklahoma, South Carolina, South Dakota, and Vermont).  Additionally, 

the Multistate Tax Commission is drafting a Model Sales & Use Tax Notice and 

Reporting Statute.  For more information on the MTC's model statute, please see 

http://www.mtc.gov/Uniformity.aspx?id=5116, and several states have introduced 

bills imposing similar requirements.  Assuming no contrary guidance on appeal, the 

rationale in Direct Marketing could be persuasive against the application of notice 

and requirement provisions in other states and could potentially chill the 

introduction of new legislation in states without such requirements. 

At this time, it is unknown whether Colorado will appeal the decision to the Tenth 

Circuit Court of Appeals.  PwC will continue to monitor the development of Direct 

Marketing.    

PwC Observes 
"Practitioners may recall that the notice and reporting requirements struck down in 

Direct Marketing were part of H.B. 1193, passed in February 2010," notes Rhonda 

Sparlin, PwC Director in Denver.  "That bill also contained affiliate party nexus 

provisions," discussed in greater detail at the following link, "It is important to 

recognize that the Direct Marketing decision only addresses the notice and reporting 

requirements portion of H.B. 1193.  The remaining elements of H.B. 1193, including 

affiliate party nexus, remain enforceable Colorado law." 

 

For more information, please do not hesitate to contact: 

 

Todd Roberts  (720) 931-7222  todd.roberts@us.pwc.com 

Rhonda Sparlin (720) 931-7539  rhonda.sparlin@us.pwc.com 

Michael Santoro (312) 298-2917  michael.v.santoro@us.pwc.com 
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