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In brief 
A Colorado Court of Appeals upheld the imposition of the City of Boulder's use tax on 

a company's use of downloaded computer software and access to online data services.  

As a result of this decision, taxpayers unfamiliar with Colorado's home rule law who 

expect local jurisdictions to follow the state's position on software and online data 

services need to re-evaluate their tax positions at the local level on the purchase or 

sale of such items. [Ball Aerospace & Technologies Corporation v City of Boulder, 

Colorado, Colo. Ct. of App., No. 11CA2129, 9/13/12] 

In detail 
Background and procedural history 

Ball Aerospace & Technologies Corporation (Ball) acquired downloaded computer 

software and accessed online data services for use in its business. During the tax 

period February 1, 2006, through January 31, 2009, the City of Boulder (City) 

conducted an audit of Ball and assessed use tax on both the downloaded software and 

the online data services. A City hearing officer upheld the assessment. However, the 

trial court ruled in favor of Ball on summary judgment.  

Colorado's exemption of online data services and remote access software 

During the tax period in question, Colorado only taxed software delivered via a 

tangible media. Colorado taxed electronically delivered software for a two year period 
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following the audit period of this case, but has recently returned to its prior position 

of not taxing it.  The state previously has not and currently does not tax remote access 

software. 

However, Colorado is a home rule state and local jurisdictions are not bound by the 

state's tax positions.  As a result, a review of the City's treatment of the transactions 

at issue was necessary to determine whether local use tax applied.  

Purchases subject to City use tax 

The City defines "use" as "the exercise, for any length of time, by any person within 

the city of any right, power, dominion, or control over tangible personal property or 

taxable services when leased or purchased at retail from any person inside or outside 

the city." Taxable services include computer software that is "contained on cards, 

tapes, discs, coding sheets, or other machine-readable or human-readable form."  

The Court reasoned that, by its plain language, the City code levies use tax on 

computer software (1) leased or purchased at retail; (2) contained on an enumerated 

form or other machine-readable or human readable form; and (3) over which the 

buyer has any right, power, dominion, or control.  

With respect to downloaded software, Ball agreed that it had the "right, power, 

dominion or control over the software after it was downloaded" but that during the 

download, downloaded software is not contained on any taxable form and thus does 

not fall within the definition of taxable computer software. Specifically, Ball focused 

on the "machine-readable form" of the software, arguing that during the download 

the software was converted into electromagnetic energy, which is not a "form" that is 

"machine-readable".  

The Court rejected this argument. It found that the use tax is levied when the 

purchaser exercises any right, power, dominion, or control over software "contained 

on . . . machine-readable . . . form" and concluded that, regardless of the means of 

conveyance, the use of the software is taxed so long as it is contained on machine-

readable form at the time that the purchaser exercises any right, power, dominion, or 

control. In this case, after Ball downloaded the software it was contained on its 

computers in machine-readable form, at which point Ball exercised its right, power, 

dominion, or control over it and the City may tax that use.  

Further, under the City code, a "purchase" includes a "lease, lease-purchase 

agreement, rental or grant of a license . . . to use . . . taxable services." Thus, transfer 

of ownership is not required before the use of software is taxable. With respect to 

online data services and remote access software, the Court concluded that "by paying 

to access the online data services, [Ball] purchased the right to use, from a remote 

location, the computer software contained on the service providers' servers" and is 

therefore subject to use tax on such purchases.   

Actions to think about 
Taxpayers purchasing and/or providing software in Colorado should be aware that 

even though Colorado only taxes software delivered via a tangible media, many local 

home rule jurisdictions with code language similar to Boulder's may not follow the 

state's position and may tax software regardless of the delivery method.  Other 

jurisdictions that have followed the state's position in the past, could view this case as 
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support to begin taxing all software, regardless of the delivery method.  As a result, 

taxpayers may want to proactively address the issue before engaging in audits with 

the cities.  

Further, the fact that the court looked though the purchase of online data services to 

the software used in providing those services in order to determine the taxability of 

the transaction is another area of concern as this decision possibly could be used as 

justification to tax every online transaction that uses underlying software.  Finally, 

Boulder City code states that its use tax is complementary to its sales tax.  However, 

because the Court looked to the "use" of the software after the download occurred, 

this decision potentially could broaden the use tax to include transactions that may 

not be subject to Boulder's sales tax. 

This case highlights the difficulties multistate companies face when trying to be sales 

and use tax compliant.  In most states, localities must follow state statutes in 

determining the taxability of transactions occurring in their jurisdictions.  

Consequently, many companies often simply assume this position when dealing with 

localities.  However, in home rule states such as Colorado, local jurisdictions may not 

be bound by a state's statutes as demonstrated in this case.  The challenge for 

taxpayers occurs when they must correctly interpret laws and regulations in not only 

the 50 states and the District of Columbia, but also in the thousands of local 

jurisdictions. 

Let's talk  
If you have any questions about the Ball decision, please contact one of the following 

individuals: 

Rhonda Sparlin 

Director 

(720) 931-7539 

rhonda.sparlin@us.pwc.com 

 

Jennifer Jensen 

Director 

(202) 414-1741 

jennifer.jensen@us.pwc.com 
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