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On June 7, 2011, Colorado Governor John Hickenlooper signed legislation that 
eliminates the imposition of the state's sales tax on software downloaded from the 
Internet, accessed through an application service provider (ASP), or pre-installed 
onto a computer.   The legislation repeals the inclusion of standardized software in 
the definition of tangible personal property (H.B. 1293, effective 7/1/2012).   
 
Sales Tax Treatment of Software Prior to July 1, 2012.  Effective March 1, 
2010, standardized software is subject to sales and use tax in Colorado, regardless of 
how the software is acquired by the purchaser or downloaded to the purchaser's 
computer.  "Standardized software" is defined as (a) computer software, including 
prewritten upgrades, that is not designed or developed to the specifications of a 
specific purchaser; or (b) computer software designed and developed to the 
specifications of a specific purchaser but then sold to another purchaser.  The 
definition also includes standardized software that is modified or enhanced even if 
the modification or enhancement is designed and developed to the specifications of a 
specific purchaser, unless the standardized software is a de minimis component of 
such software, or the combination of two and more standardized software programs. 
It does not include: (1) software or information technology services that modify or 
enhance standardized software if there is a reasonable, separately stated charge, 
invoice, or other statement of price given to the purchaser for such software or 
services; (2) agreements for the maintenance of standardized software; and (3) 
software developed for the person's or an affiliate's own use (unless subsequently 
sold).  This broad definition effectively taxes all prewritten software in Colorado until 
July 1, 2012.  
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Sales Tax Treatment of Software Effective July 1, 2012.  Effective July 1, 
2012, the term "standardized software" has been eliminated from the definition of 
tangible personal property that is subject to tax.  Instead, taxable tangible personal 
property includes computer software if (a) the computer software is prepackaged for 
repeated sale or license; (b) the use of the computer software is governed by a tear-
open nonnegotiable license agreement, and (c) the computer software is delivered to 
the customer in a tangible medium.  Computer software is not delivered to the 
customer in a tangible medium if it is provided through an application service 
provider (ASP), delivered by electronic means, or transferred via load and leave.   
This tax treatment of software essentially reinstates the pre-March 2010 exemption 
allowed for software that was included in repealed Special Regulation 7 adopted on 
March 28, 2006.  In addition, if a retailer sells taxable computer software to a 
Colorado purchaser, and the Colorado purchaser pays the retailer for a quantity of 
computer software licenses with the intent to distribute the computer software to any 
of the purchaser's locations outside of Colorado, the measure of Colorado sales tax 
due is the total of the license fees associated only with the licenses that are actually 
used in Colorado. 
 
PwC Observes.  "As the tangible delivery of software becomes more and more a 
thing of the past and new delivery models become available, software providers 
continue to struggle with antiquated state statutes in determining if their products 
are subject to tax," observes Jennifer Jensen, a SALT director with PwC in 
Washington, DC.  "With the surge of cloud offerings such as Software as a Service, or 
SaaS (also commonly known as ASP), this challenge becomes even more pronounced 
as such products do not fit neatly within current state definitions.  Further, a state's 
tax treatment may vary from year to year as demonstrated by these two opposite tax 
positions within a short period in Colorado.  Such inconsistency makes it difficult for 
taxpayers to plan for the future and stay current on their tax determinations. 
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