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Chicago – Lease tax guidance 
expanded to include perpetual 
software licenses 

September 12, 2013 

In brief 

Effective September 1, 2013, Chicago’s revised Department of Finance Lease Transaction Ruling #5 

provides that the transfer of computer software is subject to the city’s Personal Property Lease 

Transaction Tax if such transfer qualifies as a non-taxable lease for Illinois sales tax purposes. Because 

prior city guidance imposed requirements that differed from the state’s test, the there existed the 

potential for a transaction to be exempt from both Illinois sales tax and Chicago Lease Transaction Tax, 

such as a perpetual software license.  

Under the revised guidance, Chicago’s test for software transfers will mirror the state’s test such that a 

transfer exempt from state sales tax would be taxed under Chicago’s Lease Transaction Tax. For example, 

a perpetual software license exempt from Illinois sales tax would now be subject to Chicago’s Lease 

Transaction tax. Chicago taxpayers should be aware that revised Ruling #5 generally ensures that a 

taxpayer’s transfer or use of software in Chicago will either be taxed as an Illinois sale/use or taxed as a 

Chicago lease. As a reminder, Ruling #5 remains the Chicago Department of Finance's interpretation of 

the Lease Transaction Tax. It is unknown whether a court would agree that a perpetual lease, which could 

be interpreted as tantamount to a sale, would satisfy the definition of a taxable 'lease' as set forth under 

the Lease Transaction Tax. [Chicago Department of Finance, Personal Property Lease Transaction Tax 

Ruling #5 (eff. 9/1/13)] 

 

In detail 

Chicago’s lease transaction 

tax 

Chicago imposes an 8% 
Personal Property Lease 
Transaction Tax on: (1) the lease 
or rental in the city of personal 
property, and (2) the privilege of 
using in the city personal 
property that is leased or rented 
outside the city. The Tax 
ordinance defines a ‘lease’ or 

‘rental’ as “any transfer of the 
possession or use of personal 
property, but not title or 
ownership, to a user for 
consideration” (emphasis 
added).  

Chicago’s Ruling #5 on 

computer software 

Chicago’s Lease Transaction Tax 
Ruling #5 addresses the 
taxability of computer software. 
Prior to its revision, the ruling 

generally provided that the 
difference between a taxable 
lease and a non-taxable sale was 
determined by the following 
characteristics of the 
transaction: 

 Taxable lease occurs 

when use or possession is 

transferred for 

consideration. 

 

http://www.cityofchicago.org/content/dam/city/depts/rev/supp_info/TaxRulingsandRegulations/TransactionTaxRuling5912013.pdf
http://www.cityofchicago.org/content/dam/city/depts/rev/supp_info/TaxRulingsandRegulations/TransactionTaxRuling5912013.pdf


MyStateTaxOffice 

 
 
 

2 pwc 

 

 This includes all agreements 
for use or possession, 
including license agreements. 

 The transfer of copyright 
licenses, waivers, or releases 
does not transform the 
transaction into a ‘sale.’ 

 Separately stated optional 
charges for update services 
(or other services) may be 
excluded from tax (the reason 
being that such charges are 
not charges for the use of 
property). 

 Non-taxable sale occurs if title or 

ownership passes in an 

agreement. 

 A license for indefinite use 
when the software does not 
have to be returned is 
considered a sale because 
ownership has transferred. 

Illinois sales tax on computer 

software 

Illinois imposes a retailers’ occupation 
tax (sales tax) on the retail sale of 
tangible personal property, including 
computer software. By regulation, the 
Illinois Department of Revenue 
provides that a license of software is 
not a taxable retail sale if the following 
five-part test is satisfied: 

 the license is evidenced by a 

written agreement signed by the 

licensor and the customer 

 the license restricts the 

customer’s duplication and use of 

the software 

 the license prohibits the customer 

from licensing, sublicensing, or 

transferring the software to a 

third party (except to a related 

party) without the permission 

and continued control of the 

licensor 

 the licensor has a policy of 

providing another copy at 

minimal or no charge if the 

customer loses or damages the 

software, or of permitting the 

licensee to make and keep an 

archival copy, and such policy is 

either stated in the license 

agreement, supported by the 

licensor’s books and records, or 

supported by a notarized 

statement made under penalties 

of perjury, by the licensor, and 

 the customer must destroy or 

return all copies of the software to 

the licensor at the end of the 

license period. This provision is 

deemed to be met, in the case of a 

perpetual license, without 

being set forth in the license 

agreement. 

Chicago’s revised Ruling #5 

effective September 1, 2013 

Effective September 1, 2013, the 
Chicago Department of Finance’s 
revised Ruling #5 provides that the 
transfer of software that meets the 
Illinois five-part test (and is therefore 
not a taxable retail sale for state 
purposes) will be subject to Chicago’s 
Personal Property Lease Transaction 
Tax. 

The takeaway 

Illinois and Chicago laws appear to 
create a somewhat balanced treatment 
of computer software: the sale of 
software is generally taxed by Illinois 
and exempt from Chicago tax and the 
lease of software is generally taxed by 
Chicago and exempt from Illinois tax.  

However, because interpretive 
guidance by the respective revenue 
departments did not impose the same 
test, there existed the potential for a 
transfer of software to fall within the 
exempt five-part Illinois test yet not 
satisfy the city’s taxable qualifications 

set forth in Ruling #5. For example, a 
software license without an expiration 
date could have qualified as a non-
taxable ‘perpetual license’ for Illinois 
sales tax purposes and also qualified 
as an exempt license ‘for indefinite 
use’ for Chicago Lease Transaction 
Tax purposes.  

Chicago taxpayers should be aware 
that (1) revised Ruling  #5 generally 
ensures that a taxpayer’s transfer or 
use of software in Chicago will either 
be taxed as an Illinois sale or taxed as 
a Chicago lease and (2) perpetual 
licensees previously exempt from 
Chicago’s Lease Transaction Tax  may 
now be subject to tax. However, 
taxpayers should also be reminded 
that Ruling #5 provides an 
interpretation of the Lease 
Transaction Tax. It is unknown 
whether a court would agree that a 
perpetual lease, which could be 
interpreted as tantamount to a sale, 
would satisfy the definition of a 
taxable 'lease' as set forth under the 
Lease Transaction Tax. 

Let’s talk 

If you have any questions regarding 
the Chicago Lease Transaction Tax, 
please contact any of the following 
individuals: 

Brad Danton 
Principal, Chicago 
+1 (312) 298-2577 
stephen.b.danton@us.pwc.com 

Ralph Gilman 
Principal, Chicago 
+1 (312) 298-2034 
ralph.gilman@us.pwc.com 

Larry Fee 
Principal, Chicago 
+1 (312) 298-2474 
larry.fee@us.pwc.com 
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