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In brief 

The California Franchise Tax Board ("FTB") recently issued Technical Advice 

Memorandum ("TAM") 2012-01, which concludes that for tax years beginning before 

January 1, 2011, a California taxpayer must demonstrate physical presence (either 

directly or through agents or independent contractors) in the destination state in 

order to avoid the application of the throwback rule. [California Technical Advice 

Memorandum ("TAM") 2012-01 (11/29/2012)] 

We expect taxpayers to challenge this interpretation and preclude the application of 

throwback in jurisdictions in which substantial nexus can be established for pre-2011 

years under California's new "doing business" standard.  

 

 

 

 

https://www.ftb.ca.gov/law/Technical_Advice_Memorandums/2012/TAM2012_01.pdf
https://www.ftb.ca.gov/law/Technical_Advice_Memorandums/2012/TAM2012_01.pdf
http://www.twitter.com/pwc_mysto


 

PwC myStateTaxOffice 2 

 

In detail 

For tax years beginning on or after January 1, 2011, new California law provides that 

a taxpayer is "doing business" in the state if it has sales sourced to California in 

excess of $500,000.  As a result, no physical presence is required to establish that a 

taxpayer is "doing business" in California for tax years beginning on or after January 

1, 2011.  In addition, the FTB recently issued a Chief Counsel Ruling holding that for 

tax years beginning on or after January 1, 2011, the same "doing business" standard 

may be used to establish nexus in other jurisdictions under the US Constitution and 

statutes of the United States when considering whether or not to throwback sales of 

tangible personal property to California. [Chief Counsel Ruling ("CCR") 2012-03 

(08/28/2012), click here for our summary of the CCR] 

TAM 2012-01 analyzed whether or not the "doing business" standard could be used 

to establish substantial nexus in other states for purposes of California's throwback 

rule for tax years beginning before January 1, 2011.   

The FTB argues that the California legislature, "for the first time," determined that 

"substantial economic presence" meets the substantial nexus standard of the U.S. 

Constitution. As a result, the FTB concludes that for tax years beginning before 

January 1, 2011, prior California law required physical presence, either through 

agents or independent contractors, to establish that a taxpayer is "doing business" in 

California.  Furthermore, for tax years beginning before January 1, 2011, the FTB 

concludes that a taxpayer must demonstrate physical presence (either directly or 

through agents or independent contractors) in other states in order to establish that 

it has nexus under the US Constitution and statutes of the United States and avoid 

the application of the throwback rule. 

The takeaway 

The good news for taxpayers is that the FTB makes it clear in TAM 2012-01 that 

California will not go back to tax years beginning before January 1, 2011 and assert 

taxable jurisdiction over entities without a physical presence in California under the 

new "doing business" standard. 

However, with respect to throwback, California Revenue and Taxation Code Section 

25122 and the regulations promulgated thereunder clearly state that it is the US 

Constitution and statutes of the United States, and not California law, that 

determines whether or not a taxpayer is taxable in another state. TAM 2012-01 does 

not provide a rationale for applying a different US Constitutional standard for pre-

2011 and post-2011 tax years.  As a result, we expect the interpretation in TAM 2012-

01 to be challenged. 

Let's talk 

If you have questions regarding TAM 2012-01 or California's throwback rule, please 

contact one of the following individuals: 

Ligia Machado 

Partner  

(916) 930-8260 

ligia.l.machado@us.pwc.com 

 

https://ftb.ca.gov/law/ccr/2012_3.pdf
http://www.pwc.com/us/en/state-local-tax/newsletters/mysto/california-throwback-economic-nexus.jhtml
mailto:ligia.l.machado@us.pwc.com
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Ben Muilenburg 

Director 

(916) 930-8101 

benjamin.r.muilenburg@us.pwc.com 
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