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On October 5, 2012, the California Franchise Tax Board issued a Notice explaining 

how taxpayers should file protective claims utilizing the apportionment method 

contained in the Multistate Tax Compact. The Notice points out that the FTB's 

position is that a taxpayer may not elect the Compact apportionment method 

retroactively, and is merely in response to the many taxpayer requests on how to file 

protective claims.  PwC believes that taxpayers should not be dissuaded from filing 

claims despite the FTB's stated position, as we believe elections made in claims for 

refunds continue to have merit. (FTB Notice 2012-01).   

The Notice does not address current year filings or the large corporate 

understatement penalty (LCUP).  However, FTB sent out to practitioners a Tax News 

Flash with the following statement regarding the LCUP: 

Staff believes that taxpayers choosing to elect the use of the Compact method 

of apportionment on a timely filed original return for the 2011 taxable year, 

that is filed before the decision of the Court of Appeal in Gillette v. Franchise 
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Tax Board is final, will run the risk of incurring the LCUP if that decision is 

subsequently vacated, reversed, or overturned. The reason is that the 

decision of the Court of Appeal is not final until November 1, 2012, -- 30 days 

after the decision was issued (Cal. Rules of Court rule 8.264(b)(1)). Because 

the decision is not final, it should not be treated as the state of the law until 

November 1, 2012. 

Section 19138, subdivision (f), that provides for relief from the LCUP if the 

penalty is imposed on an understatement due to a change in law occurring 

after a return is filed, is not applicable to the question raised because the 

state of the law on October 15, 2012 does not include the decision of the 

Court of Appeal in Gillette v. Franchise Tax Board, as it has not yet become 

final. Therefore, there is no "change in law" that will occur should the 

decision be vacated or overturned after October 15, 2012. The law would be 

the same as it was at the time the taxpayer filed the return. 

FTB Notice 2012-01 states that taxpayers can mail an amended return or letter claim 

to the following address: 

Compact Method 347 MS:F381 

Franchise Tax Board 

C/O FTB Notice 2012-01 

P.O. Box 1673 

Sacramento, CA 95812-1673 

 

An amended return should indicate on the top of the return in red "COMPACT 

METHOD" and should include a revised Schedule R as well as a computation of the 

refund amount.  An amended return is necessary for each year in which the election 

is made. 

 

Taxpayers that want to make a claim through the use of a letter must set forth the 

following information: 

1. The name, the California corporate number, and the federal identification 

number for the taxpayer and, if applicable, that the taxpayer is acting on behalf of 

a combined reporting group for which it is the key corporation for the year or 

years in issue. 

2. That the letter is a protective claim raising the Compact Method election issue. 

3. The tax year(s) involved. 

4. The amount of the claim for each of the years involved. 

5. Schedules showing the computation of the amount of the claim for each of the 

years involved. 

6. The letter must be signed by a representative with a valid power of attorney or by 

the taxpayer itself. 
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If you have questions about filing a protective claim, please contact one of the 

following individuals: 

Michael Herbert  

Partner  

(415) 498-6120  

michael.herbert@us.pwc.com 

 

Ligia Machado  

Partner 

(916) 930-8260 

ligia.l.machado@us.pwc.com 
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