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California Enterprise Zone 
documentation: Zone vouchers 
may not be enough 

California Supreme Court finds that certification is not conclusive proof 

of a "qualified employee" under the Enterprise Zone (EZ) Hiring Tax 

Credit and that the burden of proof remains with the taxpayer to prove 

that EZ credit requirements are satisfied 

On April 26, 2012, the California Supreme Court decided Dicon Fiberoptics, Inc. v. 

Franchise Tax Board,1 reversing a 2009 California Appellate Court decision 

regarding the California Franchise Tax Board's (FTB) authority to review a taxpayer's 

claimed credit for hiring qualified employees. 

The appellate court found that vouchers issued by a governmental agency responsible 

for certifying employees constituted prima facie proof that a worker as a "qualified 

worker" for purposes of the EZ hiring credit.  Furthermore, the appellate court found 

that the FTB had the burden of proof when auditing such vouchers.  For a more 

detailed review of the appellate court decision, please read our summary at the 

following link. 

In overruling the appellate court, the California Supreme Court concluded that, 

relating to the FTB's audit of EZ credit vouchers: 

 The FTB is not required to accept a certification or voucher as 
conclusive prima facie proof that an employee is qualified; and

                                                             

1  California Supreme Court, No. S173860 (April 26, 2012). 
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 The burden of proof remains on the taxpayer to establish its 

entitlement to the hiring credit. 

California's EZ hiring tax credit  
California offers several incentives to businesses operating within an enterprise zone, 

including a hiring tax credit.  The credit is equal to a percentage of qualified wages 

paid to a "qualified employee," and the credit may be taken for five years for qualified 

employees.  Among other requirements, the Enterprise Zone Act (Act) requires that a 

taxpayer shall do both of the following to claim the hiring tax credit: (1) obtain from 

certain government agencies a certification providing that a qualified employee meets 

eligibility requirements; and (2) retain a copy of the certification and provide it upon 

request to the FTB. 

Dicon facts and procedural review 
Dicon Fiberoptics, Inc. (Dicon) is a California corporation that does business in an 

enterprise zone.  Dicon hired workers that it believed were "qualified employees" 

under the hiring tax credit.  Consistent with the statutory requirements, Dicon 

obtained vouchers from several state and local agencies certifying that Dicon's 

employees were "qualified employees."  Based on the vouchers, Dicon filed a refund 

claim seeking a hiring tax credit of $3,157,119 for its taxable year ending March 31, 

2001. 

On audit, the FTB asked Dicon to provide documents underlying the local agencies' 

issuance of certain vouchers.  Dicon was unable to provide adequate documentation 

for all employees.  The FTB refused to accept the vouchers as the sole support for the 

claimed credits and, accordingly, denied $1,104,992 of the requested credits.  Dicon 

challenged the FTB's determination before a California superior court, which found 

that the FTB had the authority to request additional documentation from Dicon to 

support the claimed credits.  The California Court of Appeal reversed, holding that (1) 

the vouchers are prima facie proof that a worker is a "qualified employee" and (2) 

that the FTB "bears the burden of rebutting the voucher's prima facie face value, 

typically by proving the worker did not meet the criteria to be a 'qualified employee'" 

California Supreme Court decision 
The California Supreme Court reversed the appellate court's decision, holding that 

the FTB is not required to accept a certification or voucher as prima facie proof that 

an employee is a qualified employee for purposes of the EZ hiring credit and that the 

FTB does not have the burden of proof to disprove whether an employee is qualified.    

The FTB's general audit authority is not superseded by the documentation 
requirements of the hiring jobs credit 

Pursuant to Cal. Rev. & Tax. Code (CRTC) §§ 19032 and 19504, the FTB has general 

authority to conduct an audit and to require taxpayers to provide information that is 

relevant to an audit. Further, pursuant CRTC § 19801, the FTB is not bound by a 

determination of any other administrative agency of the state. 

In contrast to these general provisions, Dicon argued that the Act imposed only two 

specific requirements for taxpayers to qualify for the credit: (1) obtain from certain 

government agencies a certification providing that a qualified employee meets the 
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eligibility requirements; and (2) retain a copy of the certification and provide it upon 

request to the FTB.  Dicon asserted that the Act's specific provisions took priority 

over the FTB's general audit powers and that the Act did not provide specific 

authority for the FTB to review an agency's determination that an employee was 

qualified.  Dicon and amicus curaie provided extensive references to the legislative 

history to support their position that the vouchering process was intended to 

streamline the credit process and allow taxpayers some comfort level that the hiring 

decision would be rewarded by the credit.  

The FTB countered that weaknesses in the vouchering process required some level of 

further review in order to validate the status of the employees for purposes of the 

credit.    

The California Supreme Court found Dicon's reliance on legislative history 

unpersuasive.  The court concluded that the legislature implemented the vouchering 

process to supplement the FTB's general audit authority - not to replace it.  The 

court found it reasonable that the voucher process complements rather than 

supersedes the FTB's audit authority because it allows the FTB to "rely on vouchers in 

those situations where it has confidence in their accuracy, while requiring evidence in 

those cases where it does not." 

The court reasoned that while a voucher was required to support the credit, the FTB 

had the authority to challenge those vouchers and request additional documentation 

from the taxpayer.  The court further held that nothing in the Act relieved a taxpayer 

of its general obligation to retain tax documents under CRTC § 19032.   

The burden of proof is on the taxpayer 

The court referred to prior decisions providing that tax credits are "a matter of 

legislative grace" and that statutes granting tax exemptions must be strictly construed 

against the taxpayer.  In alleging a refund of tax, the burden of proof is on the 

taxpayer who must produce evidence to establish the proper amount of tax.  A 

taxpayer cannot "assert error and thus shift to the state the burden to justify the tax."  

Accordingly, the court found that the FTB is not required to establish that a worker is 

not a "qualified employee" once a voucher is challenged - the burden of proof 

remains on the taxpayer to provide documentation that satisfies the 

requirements of the credit.   

PwC Observes 
Derick Brannan, SALT Managing Director with PwC in Sacramento, provides the 

following observation. 

There are several arguments set forth by Dicon that were rejected by the court.  For 

example, Dicon raised the point that it was instructed by its vouchering agency that it 

was not required to keep underlying documentation once certification was obtained.  

The court, however, found this argument unpersuasive, relying instead on a statutory 

interpretation finding the voucher process merely supplemental to the FTB's audit 

authority.  The court's decision appears to place a heavy burden on taxpayers to prove 

the certification of their employees.   

PwC observes that the court's decision puts into question credits currently under 

review by the FTB.  The court found persuasive that nowhere in the legislative history 
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was there support that the FTB's audit powers were limited or that priority was given 

to a voucher issued by another government agency.  Many taxpayers destroyed 

supporting documentation once they obtained the voucher in reliance on the statute.  

Further, the opinion arguably gives the FTB greater authority to request back up 

documentation.  The FTB has historically rigorously audited credit documentation, 

and following this decision may be more aggressive auditing EZ hiring credits.  

In a case involving evidentiary presumptions, it's surprising that the court never 

discussed the presumption that an activity carried on by another government agency 

is presumed to be correct under California law California Evidence Code section 664.  
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