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On May 8, 2012, the California Court of Appeal will hear an appeal involving the 

Franchise Tax Board's refusal to allow a taxpayer to make the election under 

Multistate Tax Compact law to apportion income using an equally-weighted three 

factor formula. [The Gillette Company & Subsidiaries et al. v. Franchise Tax Board, 

No. A130803, hearing 5/8/12] 

Background 
Cal. Rev. & Tax Code Sec. 25128 provides that  "[n]otwithstanding Section 38006, all 

business income shall be apportioned to this state by multiplying the business 

income by a fraction, the numerator of which is the property factor plus the payroll 

factor plus twice the sales factor, and the denominator of which is four….”  However, 

the California Revenue and Taxation Code also provides under Sec. 38006 (The 

Multistate Tax Compact) that any taxpayer subject to an income tax whose income is 

subject to apportionment and allocation for tax purposes…may elect to apportion and 

allocate in accordance with Article IV (of the Compact). Article IV is the Uniform 

Division of Income for Tax Purposes Act (UDITPA) which  provides that '[a]ll 

business income shall be apportioned to this state by multiplying the income by a 

fraction, the numerator of which is the property factor plus the payroll factor plus the 

sales factor, and the denominator of which is three."  
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Appeal 
The present appeal arose following the Franchise Tax Board's refusal to allow the 

Gillette Company and Subsidiaries ("Gillette") to make the election under Sec. 38006 

to use the equally weighted three factor formula. The trial court agreed with FTB and 

denied Gillette the ability to elect to use the equally weighted MTC formula under 

Sec. 38006.    After extensive briefing by the parties, an amicus curiae brief was filed 

by the Multistate Tax Commission on behalf of the Franchise Tax Board. One of the 

Commission's arguments is that the Compact affords its member states the flexibility 

to adopt apportionment formulae that vary from its terms.  The Interstate Compact 

for Juveniles and the Interstate Compact for the Placement of Children (other 

multistate compacts), a compact law professor, and the Council on State Taxation 

filed amicus curiae briefs on behalf of Gillette. Among the arguments raised by these 

parties is that the Compact is a statute and a contract, that the trial court's conclusion 

undermines the enforcement of other compacts, and that the Compact was 

considered binding when enacted, as confirmed by the US Supreme Court decision in 

U.S. Steel Corp. v. MTC, 434 US 452 (1978). 

PwC Observes 
"Appeals court decisions have to be issued within 90 days of the hearing," notes 

Michael Herbert, SALT Partner with PwC in San Francisco. "However, this panel 

tends to issue decisions earlier than that, so a decision on this eagerly-awaited case 

could be issued soon."   No matter who wins, an appeal to the California and/or US 

Supreme Court is likely, explains Herbert. "It is interesting to speculate on what the 

state will do in the case of a Gillette victory. If the state loses, it may prompt 

legislators to repeal the provisions of the Compact from state law; and the 

ramifications of the state abandoning the Compact could be significant."  
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